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Authority 

Section  240  of  the  Act 
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Title 

Miscellaneous 

Subtitle 

General 

Cross  Reference 

None 

The  claimant  was  disqualified  for  benefits  under  Section  601A, 
Voluntary  Leaving.  In  support  of  his  appeal  to  the  Board  of 
Review,  he  stated: 

I  can't  understand  why  I  am  not  going  to 
receive  my  unemployment  compensation.  I 
paid  into  it,  but  can't  get  it  when  I 
need  it. 

HELD:  In  response  to  the  point  often  raised  by  claimants,  that 

benefits  should  be  allowed  because  they,  as  workers,  paid  into 
the  unemployment  insurance  fund,  it  must  be  pointed  out  that 
deductions  made  from  workers'  wages  in  Illinois  are  made  pursuant 
to  the  Old  Age  and  Survivors  Insurance  program  of  the  Federal 
Social  Security  Act,  and  for  Federal  and  State  Income  Tax 
purposes,  and  have  no  connection  with  Illinois'  Unemployment 
Insurance  program. 

The  Unemployment  Insurance  program  is  paid  for  by  employers ' 
"contributions.”  Contributions  are  the  money  payments  required 
from  employers  for  the  purpose  of  paying  benefits.  Benefits  are 
then  paid  to  individuals  who  meet  all  the  statutory  requirements. 
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Issue/Digest  Cod* 

MISCELLANEOUS  /  MS  60.10 

Docket/Dtte 

Christine  Doran  v.  IDOL, 

452  N.E.  2d  118 

(1983) 

Authority 

Section  612  of  the  Act 

Title 

Benefit  Computation 

Subtitle 

Academic  Personnel 

Cross  Reference 

MS  95.2,  Construction  of 

Statutes;  MS  410 

.05,  Seasonal 

From  1970  through  1980,  the  claimant  taught  during  her  school's 
3 9 -week  academic  term  then  through  its  8-week  summer  session. 
Then,  on  June  26,  1980,  at  the  end  of  39  weeks,  she  was  told 
that,  due  to  budgetary  considerations,  the  school  would  not  be 
offering  the  8-week  summer  session  and  her  services  would  not  be 
needed  until  the  following  autumn.  So  the  claimant  filed  for 
unemployment  benefits  for  that  8 -week  period. 

The  Department  held  that,  because  the  claimant  filed  for 
benefits  for  a  period  between  academic  terms,  she  was  ineligible 
under  Section  612.  The  claimant  contended  that  this  was  not  a 
period  between  terms,  but  a  portion  of  what  would  have  been  her 
customary  47-week  term. 

HELD:  Section  612  provides,  in  pertinent  part,  that  an 

individual  shall  be  ineligible  for  benefits  between  "regular 
academic  terms."  What  constitutes  a  regular  academic  term  is 
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determined  by  the  legislature,  not  by  a  claimant's  particular 
circumstances . 

The  legislature  has  defined  regular  academic  term  -  not  in  the 
Unemployment  Insurance  Act,  but  in  the  School  Code.  The  School 
Code  provides  that  each  school  board  shall  prepare  a  calendar 
for  the  school  term  [consisting  of  a  required  number  of  school 
days,  or,  at  this  time,  39  weeks].  Pursuant  to  its  delegated 
authority,  the  claimant's  school  board  adopted  a  calendar  that 
complied  with  the  definition  by  providing  for  39  weeks  of 
school.  The  fact  that  the  school  board  did  or  did  not  offer  a 
summer  session  was  immaterial;  the  39-week  period  was  the 
regular  academic  term  intended  by  the  legislature. 

The  claimant  worked  until  the  end  of  the  regular  academic  term. 
She  filed  for  benefits  for  a  period  between  that  term  and  her 
next  regularly  scheduled  term.  Therefore,  she  was  ineligible 
under  Section  612. 
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Issue/Digest  Code 

MISCELLANEOUS /MS  60.4 

Docket/Date 

84-BRD-295/1-10-84 

Case  Number/Authority 

1./S-607B 

Benefit  Computation  Factors 

Work  Requirements  For  Second  Benefit  Year 

Cross-Reference 

None 

The  claimant  filed  his  initial  claim  in  December,  1981  and  received  the  maximum 
twenty-six  weeks  of  benefits.  He  filed  for  a  new  benefit  year  and  submitted 
income  statements  of  $357  and  $190  for  repairing  the  automobiles  of  two  friends 
on  a  per  job  basis  during  his  prior  benefit  year.  He  received  cash  for  both 
jobs,  and  there  were  no  deductions  for  FICA  or  income  taxes.  The  total  amount 
of  $547  exceeded  three  times  his  weekly  benefit  amount. 

HELD:  Section  607B  provides: 

"An  individual  shall  be  ineligible  for  benefits  for  any  week 
in  a  benefit  year  which  begins  on  or  after  January  1,  1972, 
unless,  subsequent  to  the  beginning  of  his  immediately 
preceding  benefit  year  with  respect  to  which  benefits  were 
paid  to  him,  he  performed  bona  fide  work  and  earned 
renumeration  for  such  work  equal  to  at  least  three  times 
his  current  weekly  benefit  amount." 

The  claimant  was  repairing  automobiles  on  a  casual  basis  for  friends  and  other 
potential  customers.  There  was  no  employer-employee  relationship  involved,  and, 
as  such,  the  claimant  performed  no  bona  fide  work  within  the  meaning  of  the  Act. 
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Issue/Digest  Code 

MISCELLANEOUS  /  MS  60.10 

Docket/Date 

Brent  Davis  v.  Board  of  Review,  477  N.E.  2d  842  (1985) 

Authority 

Sect.  612  of  the  Act 

Title 

Benefit  Computation 

Subtitle 

Academic  Personnel 

Cross  Reference 

MS  95.1,  Construction  of  Statutes;  MS  410.05,  Seasonal 

The  claimant  was  employed  as  a  School  Teacher  during  the 

1981- 1982  school  year.  In  June,  1982,  when  the  school  term 
ended,  he  did  not  have  a  contract  with  the  district  to  teach 
during  the  upcoming  1982-1983  school  year.  He  applied  for  and 
began  receiving  unemployment  benefits.  Although,  on  July  18, 
1982,  he  signed  a  contract  to  teach  in  the  district  during  the 

1982- 1983  school  year,  he  continued  to  receive  unemployment 
benefits  until  he  actually  started  teaching  on  August  23,  1982. 

The  issue  presented  was  whether  the  claimant  was  entitled  to  the 
benefits  he  received  after  his  contract  had  been  approved. 

HELD:  Section  612  of  the  Act  states,  in  pertinent  part: 

An  individual  shall  be  ineligible  for  benefits, 
on  the  basis  of  wages  for  service  in  employment 
. . .  for  an  educational  institution,  for  any  week 
. . .  during  a  period  between  academic  years  ...  if 
the  individual  performed  such  service  in  the  first 
of  such  academic  years  . . .  and  if  there  is  a  contract 
or  a  reasonable  assurance  that  the  individual  will 
perform  service  in  any  such  capacity  ...  in  the 
second  of  such  academic  years  ...  (Court's  emphasis.) 

Section  612  is  clear  and  unambiguous.  A  teacher's  eligibility  is 
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determined  on  a  weekly  basis.  During  any  week  in  which  a  teacher 
has  a  contract  or  reasonable  assurance  of  employment  during  the 
upcoming  school  year,  the  teacher  is  not  eligible  to  receive 
unemployment  benefits. 

Therefore,  as  soon  as  the  claimant's  contract  for  the  1982-1983 
school  year  was  approved,  he  was  not  entitled  to  receive 
unemployment  compensation.  Accordingly,  the  benefits  he  received 
thereafter  were  subject  to  recoupment. 
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Issue/Digest  Code 

MISCELLANEOUS  /  MS  60.12 

Docket/Date 

ABR-8 5-9661  /  6-3-86 

Authority 

Sect.  614  of  the  Act 

Title 

Benefit  Computation 

Subtitle 

Base  Period,  Alien  Wage  Credits 

Cross  Reference 

MS  70.05,  Citizenship  or  Residence  Requirements 

In  a  proceeding  under  the  Immigration  and  Nationality  Act,  the 
claimant,  who  was  not  a  United  States  citizen,  was  determined  to 
be  a  deportable  person.  She  applied  for  voluntary  departure  in 
lieu  of  deportation  and  was  directed  to  depart  the  United  States 
by  October,  1979.  The  claimant  was  then  granted  extensions: 
first,  until  November,  1979,  then  until  May,  1980,  then  until 
November,  1980,  then  until  May,  1981,  and,  finally,  until  March, 
1982. 

The  claimant  filed  a  claim  for  benefits  for  the  period  September 
1,  1985  through  September  15,  1985. 

HELD:  Section  614  of  the  Act  provides,  in  pertinent  part,  that: 

An  alien  shall  be  ineligible  for  benefits  . . . 
on  the  basis  of  wages  for  services  performed  . . . 
unless  the  alien  is  an  individual  who  has  been 
lawfully  admitted  for  permanent  residence  or 
otherwise  is  permanently  residing  in  the  United 
States  under  color  of  law. 

In  the  instant  case,  since  the  claimant  filed  a  claim  for 
benefits  effective  September  1,  1985,  she  would  have  had  to  have 
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earned  qualifying  wages  for  services  performed  between  July,  1984 
and  June,  1985  (the  base  period).  However,  during  that  base 
period,  the  claimant  was  in  the  United  States  illegally  and  was 
not  authorized  to  work.  Therefore,  the  claimant  did  not  earn 
qualifying  wages.  She  was  ineligible  for  benefits  under  Section 
614. 
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MISCELLANEOUS  /  MS  6U.1 

Dochet/D«te 

Charles  F.  Hlinka  v.  IDES.  No.  87-1239  (1988) 

Authority 

Section  500E  of  the  Act 

Title 

Benefit  Computation 

Subtitle 

Base  Period 

moss  Kei0f&nc6 

MS  95.1/. 2,  Construction  of  Statutes 

The  claimant  was  the  president  and  sole  stockholder  of  a 
corporation.  Though  he  worked  throughout  the  calendar  year,  he 
did  not  determine  what  his  salary  would  be  or  draw  any  salary 
until  the  4th  quarter.  In  the  4th  quarter  of  1984,  he  drew  a 
salary  of  $10,000.  During  the  4th  quarter  of  1985,  the 
corporation  was  dissolved,  after  which  the  claimant  filed  for 
unemployment  benefits. 

The  claimant's  base  period  consisted  of  the  last  2  quarters  of 
1984  and  the  first  2  quarters  of  1985. 

HELD:  Section  500E  of  the  Act  provides  that  an  individual  shall 
be  eligible  for  benefits  only  if: 

(1)  during  his  base  period,  he  was  paid  wages  totaling 
at  least  $1,600,  and 

(2)  outside  the  quarter  of  his  base  period  in  which 
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wages  paid  were  highest,  he  was  paid  wages  totaling 
at  least  $440. 

The  plain  unambiguous  language  of  Section  500E  requires  that 
wages  be  paid  at  a  certain  level  during  at  least  2  quarters  of  a 
claimant’s  base  period.  Section  500E  does  not  permit  wages  to 
be  prorated  over  an  entire  base  period.  Section  500E  does  not 
permit  engrafting  any  exception  which  would  allow  a  claimant  to 
avoid  the  two-fold  requirement.  A  court  is  not  warranted  in 
reading  into  the  statute  an  exception  which  the  legislature  did 
not  see  fit  to  make. 

In  this  case,  the  claimant  was  paid  $10,000  during  his  base 
period;  this  was  more  than  the  $1,600  required  during  the  base 
period.  However,  the  $10,000  was  paid  entirely  during  1 
quarter.  The  claimant  was  not  paid  wages  outside  that  highest 
quarter.  Therefore,  he  did  not  meet  the  Section  500E 
eligibility  requirements  and  was  not  entitled  to  unemployment 
benefits. 
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MISCELLANEOUS  /  MS  60.1 

Docket/Date 

ABR-88-2910  /  8-25-88 

Authority 

Sections  500E  and  614  of  the  Act 

Title 

Benefit  Computation  Factors 

Subtitle 

Base  Period 

Cross  Reference 

MS  70.05,  Citizenship  or  Residence  Requirements 

The  claimant  entered  the  United  States  illegally.  On  June  23, 
1987,  he  applied  for  amnesty  under  the  Immigration  Reform  and 
Control  Act. 

The  claimant  had  worked  throughout  his  base  period:  October  1, 
1986  through  September  30,  1987.  His  wages  for  the  period  June 
23  through  September  30  totaled  more  than  $1600.  His  wages  for 
"he  period  June  23  through  June  30  totaled  less  than  $440. 

HELD:  Section  614  provides  that  an  alien  is  ineligible  for 

benefits  based  upon  wages  unless  he  was  lawfully  admitted  for 
permanent  residence  or  was  permanently  residing  in  the  United 
States  under  color  of  law.  In  this  case,  the  claimant  was  not 
residing  in  the  United  States  under  color  of  law  until  he 
applied  for  amnesty  on  June  23.  Therefore,  only  his  wages  from 
that  date  forward  could  be  used  to  establish  benefit  rights. 

Section  500E  provides  that  an  individual  is  ineligible  for 
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benefits  unless,  during  his  base  period,  he  was  paid  wages  for 
insured  work  totaling  at  least  $1600,  with  at  least  $440  being 
outside  his  highest  paid  quarter.  In  this  case,  the  claimant's 
base  period  wages  totaled  more  than  $1600.  But  wages  were  paid 
in  only  2  quarters.  The  higher  quarter  was  July  1  through 
September  30.  Outside  that  quarter,  the  claimant  did  not  earn 
at  least  $440.  Consequently,  he  was  monetarily  ineligible  for 
benefits . 
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Campbell  v.  Board  of  Review,  570  N. 

E.  2d  812  (1991) 

Section  612  of  the  Act 

;  ... 

Benefit  Computation 

Academic  Personnel 

MS  410.05,  Seasonal  Employment;  PR 

380.25,  Review 

The  claimant  worked  as  a  part-time  teacher  at  Prairie  State 
College  in  fall,  1984;  at  Chicago  State  University  in  fall, 

1984,  and  in  spring,  1985;  and  at  Columbia  College  in  spring, 
1983  through  1985,  and  in  fall,  1984. 

He  filed  a  claim  for  unemployment  benefits  during  the  summer, 

1985.  In  order  to  show  that  he  could  not  be  held  ineligible 
under  Section  612,  he  submitted  a  post-dated  letter  from 
Columbia  College,  which  indicated  that,  generally,  there  was  no 
guaranteed  work  for  part-time  teachers;  e . q . ,  there  would  be  no 
work  if  there  was  no  full  enrollment  in  a  course;  if  a 
full-timer  did  not  have  full  enrollment,  he  could  bump  a 
part-timer  who  did;  etc. 

HELD :  Section  612  of  the  Act  provides,  in  pertinent  part,  that 

an  individual  will  be  ineligible  between  terms  if  there  is  a 
reasonable  assurance  that  he  will  perform  work  for  any 
educational  institution  in  the  upcoming  term. 
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Section  612  makes  no  distinction  between  full-time  and  part-time 
teachers.  Section  612  refers  to  "any"  educational  institution 
and  is  not  limited  to  consideration  of  work  at  one  particular 
institution.  Further,  whether  there  is  a  reasonable  assurance 
depends  upon  facts  as  well  as  representations. 

The  claimant,  even  though  he  was  a  part-time  teacher,  was 
subject  to  Section  612.  The  facts  showed  that,  despite  the  lack 
of  guaranteed  work,  he  had  always  been  able  to  obtain  work 
during  fall  terms,  at  one  educational  institution  or  another. 
Therefore,  he  had  a  reasonable  assurance  of  working  the  next 
fall. 

The  claimant  was  ineligible  for  benefits  during  the  summer 
between  terms . 
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Issue/Digest  Code 

MISCELLANEOUS  /  MS  70.05 

Docket/Date 

ABR-85-3327  /  9-20-85 

Authority 

Sect.  614  of  the  Act 

Title 

Citizenship  or  Residence  Requirements 

Subtitle 

Evidentiary  Standard 

Cross  Reference 

None 

The  claimant  entered  the  United  States  from  Mexico  in  1972,  and 
became  employed  in  the  United  States  in  1973.  The  claimant 
worked  as  a  Machine  Operator  for  11  years  until  her  employer  went 
out  of  business  in  1984.  The  claimant  then  filed  for 
unemployment  benefits.  Benefits  were  denied  to  the  claimant, 
under  Section  614  of  the  Act,  because  of  the  claimant's  alien 
status:  The  claimant  had  been  an  alien  during  the  base  period  of 

the  benefit  year  for  which  her  benefit  claim  had  been  filed. 

At  her  appeal  hearing,  the  claimant  presented  a  Silva  letter, 
dated  September,  1977,  which  had  granted  her  permission  to  remain 
in  the  United  States  and  which  had  authorized  her  employment. 

The  claimant  testified  that  subsequent  to  the  issuance  of  the 
Silva  letter  she  never  received  any  notification  that  the 
permission  or  authorization  granted  by  the  Silva  letter  had  been 
revoked. 

HELD:  The  Illinois  Unemployment  Insurance  Act  provides  that  an 

alien  shall  be  ineligible  for  benefits  on  the  basis  of  wages  for 
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services  performed  by  such  alien,  unless  the  alien  is  an 
individual  who  has  been  lawfully  admitted  for  permanent  residence 
or  otherwise  is  permanently  residing  in  the  United  States  under 
color  of  law.  The  Act  further  provides  that  no  determination 
shall  be  made  that  such  individual  is  ineligible  for  benefits 
pursuant  to  this  Section  because  of  the  individual's  alien  status 
except  upon  a  preponderance  of  the  evidence. 


In  the  instant  case,  although  the  evidence  showed  that  the 
claimant  was  an  alien  during  the  base  period  of  her  benefit  year, 
the  claimant  produced  acceptable  documentation  which  was 
apparently  valid  on  its  face  and  apparently  authorized  the 
claimant's  employment.  Therefore,  it  was  not  established  by  a 
preponderance  of  the  evidence  that  the  claimant  was  not 
permanently  residing  in  the  United  States  under  color  of  law. 
Accordingly,  the  claimant  was  not  subject  to  a  disqualification. 
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Issue/Digest  Code 

MISCELLANEOUS  /  MS  70.05 

Docket/Date 

ABR-85-9661  /  6-3-86 

Authority 

Sect.  614  of  the  Act 

Title 

Citizenship  or  Residence  Requirements 

Subtitle 

Qualifying  Wages  During  Base  Period 

Cross  Reference 

MS  60.12,  Benefit  Computation,  Alien  Wage  Credits 

In  a  proceeding  under  the  Immigration  and  Nationality  Act,  the 
claimant,  who  was  not  a  United  States  citizen,  was  determined  to 
be  a  deportable  person.  She  applied  for  voluntary  departure  in 
lieu  of  deportation  and  was  directed  to  depart  the  United  States 
by  October,  1979.  The  claimant  was  then  granted  extensions: 
first,  until  November,  1979,  then  until  May,  1980,  then  until 
November,  1980,  then  until  May,  1981,  and,  finally,  until  March, 
1982. 

The  claimant  filed  a  claim  for  benefits  for  the  period  September 
1,  1985  through  September  15,  1985. 

HELD:  Section  614  of  the  Act  provides,  in  pertinent  part,  that: 

An  alien  shall  be  ineligible  for  benefits  . . . 
on  the  basis  of  wages  for  services  performed  . . . 
unless  the  alien  is  an  individual  who  has  been 
lawfully  admitted  for  permanent  residence  or 
otherwise  is  permanently  residing  in  the  United 
States  under  color  of  law. 

In  the  instant  case,  since  the  claimant  filed  a  claim  for 
benefits  effective  September  1,  1985,  she  would  have  had  to  have 
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earned  qualifying  wages  for  services  performed  between  July,  1984 
and  June,  1985  (the  base  period).  However,  during  that  base 
period,  the  claimant  was  in  the  United  States  illegally  and  was 
not  authorized  to  work.  Therefore,  the  claimant  did  not  earn 
qualifying  wages.  She  was  ineligible  for  benefits  under  Section 
614. 
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Docket/Date 

ABR-85-9661  /  6-3-86 

Authority 

Sect.  614  of  the  Act 

Title 

Citizenship  or  Residence  Requirements 

Subtitle 

Qualifying  Wages  During  Base  Period 

Cross  Reference 

MS  60.12,  Benefit  Computation,  Alien  Wage  Credits 

In  a  proceeding  under  the  Immigration  and  Nationality  Act,  the 
claimant,  who  was  not  a  United  States  citizen,  was  determined  to 
be  a  deportable  person.  She  applied  for  voluntary  departure  in 
lieu  of  deportation  and  was  directed  to  depart  the  United  States 
by  October,  1979.  The  claimant  was  then  granted  extensions: 
first,  until  November,  1979,  then  until  May,  1980,  then  until 
November,  1980,  then  until  May,  1981,  and,  finally,  until  March, 
1982. 

The  claimant  filed  a  claim  for  benefits  for  the  period  September 
1,  1985  through  September  15,  1985. 

HELD:  Section  614  of  the  Act  provides,  in  pertinent  part,  that: 

An  alien  shall  be  ineligible  for  benefits  . . . 
on  the  basis  of  wages  for  services  performed  . . . 
unless  the  alien  is  an  individual  who  has  been 
lawfully  admitted  for  permanent  residence  or 
otherwise  is  permanently  residing  in  the  United 
States  under  color  of  law. 

In  the  instant  case,  since  the  claimant  filed  a  claim  for 
benefits  effective  September  1,  1985,  she  would  have  had  to  have 
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earned  qualifying  wages  for  services  performed  between  July,  1984 
and  June,  1985  (the  base  period).  However,  during  that  base 
period,  the  claimant  was  in  the  United  States  illegally  and  was 
not  authorized  to  work.  Therefore,  the  claimant  did  not  earn 
qualifying  wages.  She  was  ineligible  for  benefits  under  Section 
614. 
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Docket/Date 

ABR-88-2910  /  8-25-88 

Authority 

Sections  500E  and  614  of  the  Act 

Title 

Citizenship  or  Residence  Requirements 

Subtitle 

General 

Cross  Reference 

MS  60.1,  Benefit  Computation  Factors,  Base  Period 

The  claimant  entered  the  United  States  illegally.  On  June  23, 
1987,  he  applied  for  amnesty  under  the  Immigration  Reform  and 
Control  Act. 

The  claimant  had  worked  throughout  his  base  period:  October  1, 
1986  through  September  30,  1987.  His  wages  for  the  period  June 
23  through  September  30  totaled  more  than  $1600.  His  wages  for 
the  period  June  23  through  June  30  totaled  less  than  $440. 

HELD:  Section  614  provides  that  an  alien  is  ineligible  for 

benefits  based  upon  wages  unless  he  was  lawfully  admitted  for 
permanent  residence  or  was  permanently  residing  in  the  United 
States  under  color  of  law.  In  this  case,  the  claimant  was  not 
residing  in  the  United  States  under  color  of  law  until  he 
applied  for  amnesty  on  June  23.  Therefore,  only  his  wages  from 
that  date  forward  could  be  used  to  establish  benefit  rights. 

Section  500E  provides  that  an  individual  is  ineligible  for 


lUJNOtS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


. 


MISCELLANEOUS 


MS  70.05 


ABR-88-2910 


2 


benefits  unless,  during  his  base  period,  he  was  paid  wages  for 
insured  work  totaling  at  least  $1600,  with  at  least  $440  being 
outside  his  highest  paid  quarter.  In  this  case,  the  claimant's 
base  period  wages  totaled  more  than  $1600.  But  wages  were  paid 
in  only  2  quarters.  The  higher  quarter  was  July  1  through 
September  30.  Outside  that  quarter,  the  claimant  did  not  earn 
at  least  $440.  Consequently,  the  claimant  was  monetarily 
ineligible  for  benefits. 
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Issue/Digest  Code 

MISCELLANEOUS  /  MS  75.1 

Docket/Date 

Quinones  v.  Board  of  Review,  432 

N.E.  7A  894  (1982) 

Authority 

Section  500B  of  the  Act 

Title 

Claims  and  Registration 

Subtitle 

Backdating 

Cross  Reference 

PR  430.15,  Taking  and  Perfecting 

Proceedings  for  Review 

Ais  a  result  of  a  class-action  suit  settlement,  the  claimant  was 
to  receive  notice  that  she  could  file  for  extended  unemployment 
insurance  benefits.  A  letter  dated  June  30,  instructing  the 
claimant  to  report  to  her  Local  Office  on  July  12,  was  properly 
addressed  but  misdelivered,  so  that  the  claimant  did  not.  actually 
receive  the  letter  until  late  July  or  August,  after  the  report 
date  had  passed.  Moreover,  upon  receiving  the  letter,  the 
claimant  did  not  understand  it;  she  was  Spanish-speaking  and 
could  not  read  English.  It  was  not  until  October,  after  the 
substance  of  the  letter  had  been  explained  to  her  by  Legal 
Assistance  Foundation,  that  the  claimant  reported  to  her  Local 
Office,  where  she  requested  backdating  of  her  claim  so  that  she 
might  file  for  extended  benefits. 

Regulation  17F  (later  promulgated  as  Benefit  Rules  2720.105  and 
2720.120)  provided  that  backdating  would  be  allowed,  subject  to 
enumerated  conditions,  if  the  claimant  filed  her  claim  within  14 
days  after  the  reason  for  failing  to  fils  no  longer  existed.  The 
question  then  arose;  Did  the  14-day  period  begin  to  run  from  rhe 
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claimant's  receipt  of  the  letter  in  late  July  or  early  August,  in 
which  case  the  claimant  could  not  be  allowed  backdating;  or  did 
the  14-day  period  begin  to  run  only  from  the  time  of  the 
claimant's  actual  comprehension  or  interpretation  of  the  letter, 
in  October,  in  which  case  backdating  would  be  allowed? 

HELD:  The  narrow  legal  question  before  the  appellate  court  was 
whether  an  inability  to  understand  English  excused  late  filing. 

In  Hernandez  v.  IDOL,  416  N.E.  2d  263  (1981)  [Digest  of 
Adjudication  Precedents,  PR  405.15],  the  Illinois  Supreme  Court 
ruled  that  an  inability  to  understand  English  did  not  excuse  an 
individual's  failure  to  file  an  appeal  in  a  timely  fashion. 
Similarly,  the  appellate  court  held,  the  inability  to  understand 
English  did  not  excuse  late  filing  or  permit  backdating. 

Moreover,  an  effective  unemployment  compensation  system  requires 
a  measure  of  certainty  in  the  application  of  its  rules. 

Regulation  17F,  itself  a  good-cause  exception  to  the  requirement 
that  a  claimant  file  on  time,  could  not  reasonably  be  expanded  to 
include  a  further  exception. 

The  receipt  of  the  letter,  notwithstanding  the  language  problem:, 
constituted  effective  notice.  The  claimant  failed  to  file  wionir 
the  mandatory  14-day  period,  from  the  date  of  such  effective 
notice.  Backdating  was  denied. 
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ABR-85-3897  /  10-17-85 

Authority 

Sect.  500B  of  the  Act  and  56  Ill.  Adm.  Code  2720.120 

Title 

Claims  and  Registration 

Subtitle 

Backdating 

Cross  Reference 

None 

The  claimant  became  separated  from  work  in  January.  By  reason  of 

that  work  separation,  he  was  disqualified  for  benefits.  He 

appealed  his  disqualification.  While  his  appeal  was  pending,  he 

received  a  Claim  Certification  form  (for  the  weeks  ending 

February  9  and  February  16),  containing  the  instruction: 

(C)ontinue  to  mail  in  certifications  if 
you  filed  an  appeal,  even  though  you  will 
not  receive  benefits  until  the  appeal  is 
decided 

and  bearing  a  "Date  to  Mail"  of  February  17. 

The  claimant  did  not  submit  his  Claim  Certification  form  to  the 
Agency  until  March  11,  at  which  time  he  also  completed  forms  for 
the  period  from  February  17  to  March  9.  He  stated  that  he  had 
been  unaware  that  he  had  been  required  to  submit  such 
certification  forms  during  a  period  of  disqualification. 

HELD:  Section  500B  of  the  Unemployment  Insurance  Act  requires, 

as  a  condition  of  eligibility,  that  a  claimant  make  "a  claim  for 
benefits  with  respect  to  such  week  in  accordance  with  such 
regulations  as  the  Director  may  prescribe."  Agency  Rule  2720.120 
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provides,  in  pertinent  part: 

b)  If  the  Claim  Certification  is  filed  more  than 
two  weeks  late  but  less  than  one  year  late,  the 
Agency  will  process  it  if  the  claimant  shows: 

1)  The  individual's  unawareness  of  his  rights 
under  the  Act;  or, 

2)  Failure  of  either  the  employing  unit  or  the 
Agency  to  discharge  its  responsibilities  or 
obligations  under  the  Act  or  the  rules;  or, 

3)  Any  act  of  any  employing  unit  in  coercing, 
warning  or  instructing  the  individual  not 
to  pursue  his  benefit  rights;  or, 

4)  Other  circumstances  beyond  the  individual's 
control; 

and  the  claimant  shows  he  filed  his  claim  within 
14  days  after  the  reasons  for  the  failure  to  file 
no  longer  existed. 


In  the  instant  case,  for  the  period  February  3  through  February 
23,  the  claimant  submitted  his  certification  forms  more  than  two 
weeks  late.  Because  the  date  to  mail  and  instructions  had  been 
issued  to  the  claimant,  he  either  knew  --  or  should  have  known  -- 
how  to  pursue  his  benefit  rights.  Therefore,  his  failure  to  file 
a  timely  benefit  claim  was  not  due  to  "unawareness"  as 
contemplated  by  the  Rule,  but  due  to  his  failure  to  proceed  as  a 
reasonably  prudent  person  would  under  the  same  or  similar 
circumstances.  As  such,  the  circumstances  of  the  claimant's 
untimely  benefit  claim  did  not  fall  within  the  purview  of 
conditions  enumerated  in  Rule  2720.120(b)  which  would  allow  for 
further  processing  of  the  claimant's  benefit  claim  during  the 
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period. 

However,  with  respect  to  the  period  from  February  24,  through 
March  9,  the  claimant  submitted  his  certification  form  within  two 
weeks  of  the  due  date  and,  as  such,  the  Agency  was  empowered  to 
process  his  benefit  claim  for  that  period. 
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Docket/Date 

ABR-87-4404  /  8-31-87 

Authority 

Section  500B  of  the  Act 

Title 

Claims  and  Registration 

Subtitle 

Backdating 

Cross  Reference 

None 

The  claimant,  after  being  laid-off,  did  not  file  A  claim  for 
unemployment  insurance  benefits  for  6  months.  He  was  denied 
backdating  of  his  claim  covering  that  6  month  period. 

At  an  appeal  hearing,  the  claimant  stated  that  he  had  been 
receiving  severance  pay  during  that  6  month  period,  and  assumed 
he  was  thereby  precluded  from  filing  a  claim  for  benefits.  He 
testified  that  he  had  not  contacted  his  Local  Office  to  inquire 
about  benefit  entitlement.  He  testified  that  his  former  employer 
had  not  represented  to  him  that  he  could  not  file  a  claim  for 
unemployment  benefits. 

He  did  testify,  however,  that,  at  the  time  of  his  separation  from 
work,  he  had  requested  that  the  employer’s  personnel  director  set 
forth  his  entitlements  in  writing,  and  that  no  mention  was  made 
of  any  entitlement  to  unemployment  insurance  benefits!  further, 
he  testified  that  when  he  asked  the  personnel  director  for  his 
opinion  as  to  whether  the  claimant  would  be  eligible  for 
unemployment  benefits,  the  personnel  director  responded,  "No." 
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HELD:  Under  Section  500B  of  the  Unemployment  Insurance  Act,  and 

Benefit  Rule  2720.105,  backdating  of  a  claim  will  be  allowed  if 
the  claimant's  failure  to  file  in  a  timely  fashion  was  due  to 
"Any  act  of  any  employing  unit  in  coercing,  warnihg,  or 
instructing  the  individual  not  to  pursue  his  benefit  rights  ...." 

The  distinction  must  be  made  between  an  individual  being  advised 
not  to  file  a  claim  for  benefits,  and  that  individual's  knowledge 
or  lack  of  same  as  to  whether  he  could  qualify  for  benefits.  In 
this  case,  it  was  not  shown  that  the  employer  conditioned  the 
claimant's  receipt  of  severance  pay  upon  his  promise  not  to  file 
a  claim  for  unemployment  benefits.  The  personnel  manager's 
statement  that  the  claimant  was  not  eligible  for  benefits  was  an 
opinion,  offered  in  response  to  a  question  concerning  qualifying 
for  benefits,  and  did  not  amount  to  coercion,  a  warning,  or  an 
instruction  to  the  claimant  not  to  pursue  his  benefit  rights. 

As  the  claimant  testified,  the  employer  had  not  represented  to 
him  that  he  could  not  file  a  claim  for  benefits. 

Because  the  employer  had  not  coerced,  warned,  or  instructed  the 
claimant  not  to  pursue  his  benefit  rights,  the  circumstances  of 
the  claimant’s  untimely  benefit  claim  did  not  fall  within  the 
purview  of  conditions  enumerated  in  Benefit  Rule  2720.105  and  did 

not  allow  for  further  consideration  of  his  benefit  claim  during 

i 

the  period.  Backdating  was  denied. 
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Bellan  v.  IDES,  520  N.E.  2d 

653  (1987) 
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Authority 

Section  500B  of  the  Act  and 

56  Ill.  Adm.  Code  2720.120 

Title 

Claims  and  Registration 

Subtitle 

Backdating 

Cross  Reference 

None 

In  June,  the  claimant  filed  for  unemployment  benefits  and  was 
held  ineligible.  He  appealed.  While  his  appeal  was  pending, 
the  Department  did  not  mail  him  any  claim  certification  forms, 
so  he  did  not  certify  for  benefits. 

In  September,  the  determination  denying  him  benefits  was 
reversed.  He  then  went  into  his  Local  Office  and  requested 
backdating  for  the  period  from  June  through  September. 

HELD:  Department  Rule  2720.120  permits  backdating  in  cases 

where  the  Department  fails  to  discharge  its  responsibilities 
under  the  Act  or  the  rules. 

Department  Rule  2720.115  provides  that  the  Department  will  mail 
a  claim  certification  form  every  2  weeks. 

In  this  case,  the  Department  did  not  mail  certification  forms, 
as  required.  Because  the  Department  did  not  discharge  its 
responsibilities  under  the  rules,  backdating  was  allowed. 
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Docket/Date 

ABR-87-643 1  /  1-5-88 

Authority 

Section  500B  of  the  Act 

Title 

Claims  and  Registration 

Subtitle 

Backdating 

Cross  Reference 

None 

During  his  claim  series,  the  claimant  worked  and  was  paid  more 

than  his  weekly  benefit  amount.  He  became  unemployed  again. 

Instead  of  reporting  to  his  local  office  immediately,  he  waited 

nearly  3  weeks  before  filing  a  claim  for  that  period.  This  was 

despite  instructions  on  his  claim  certification  forms: 

If  you  worked  during  the  two  weeks  shown  on  the 
certification  and  earned  . . .  more  than  your  weekly 
benefit  amount  . . .  and  then  became  unemployed  . . .  you 
must  report  to  your  local  office  immediately. 

The  claimant  stated  that  he  did  not  understand  the  instructions 

because  he  did  not  read  very  well.  He  contended  that  this 

should  have  excused  his  failure  to  report  and  file  on  time. 

HELD:  Section  500B  requires  that  individuals  file  claims  in 

accordance  with  the  Director’s  rules.  The  Director's  rules 
permit  backdating  only  when  an  individual's  failure  to  file  is 
beyond  his  control.  In  this  case,  it  was  not  beyond  the 
claimant's  control  to  seek  assistance  or  take  other  reasonable 
measures  to  compensate  for  reading  problems.  Backdating  was 
denied. 
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Claims  and  Registration 
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Cress  Reference 


None 


As  part  of  the  terms  of  his  layoff,  the  claimant  was  entitled  to 
receive  13-1/2  weeks  of  severance  pay.  The  claimant  testified 
that  the  employer’s  personnel  manager  told  him  not  to  file  for 
unemployment  insurance  benefits  until  such  time  as  the  13-1/2 
weeks  had  expired  and  he  had  exhausted  his  severance  pay. 
Consequently,  the  claimant  did  not  file  a  claim  for  benefits 
immediately  after  his  layoff,  but  waited  13-1/2  weeks.  Later, 
he  learned  that  he  could  have  filed  for  benefits  immediately 
upon  his  separation  from  work  and  requested  backdating  of  his 
claim. 

HELD:  Under  Section  50 OB  of  the  Unemployment  Insurance  Act,  and 
Benefit  Rule  2720.105,  backdating  of  a  claim  will  be  allowed  if 
the  claimant’s  failure  to  file  in  a  timely  fashion  was  due  to 
’’Any  act  of  any  employing  unit  in  coercing,  warning,  or 
instructing  the  individual  not  to  pursue  his  benefit  rights  ...” 
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In  this  case,  the  claimant's  failure  to  file  a  timely  benefit 
claim  was  due  to  reliance  upon  remarks  made  by  his  employer's 
personnel  manager.  The  personnel  manager's  remarks  were  more 
than  a  mere  opinion  as  to  whether  the  claimant  might  or  might 
not  be  eligible  for  benefits  and  were  an  instruction  not  to  file 
what  otherwise  would  have  been  a  timely  claim.  [Compare: 
ABR-87-4404 ,  this  Digest,  MS  75.1.] 

The  claimant's  reason  for  failing  to  file  a  timely  claim  fell 
within  the  conditions  set  forth  in  Benefit  Rule  2720.105. 
Accordingly,  backdating  was  allowed. 
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Docket/Date 

ABR-87-6554  /  11-3-87 

Authority 

Sections  602A,  702  and  801  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

General 

Cross  Reference 

None 

The  claimant  acknowledged  that  he  was  warned  repeatedly  and  then 
discharged  for  tardiness.  The  Claims  Adjudicator  determined 
that  he  was  ineligible  for  benefits,  under  Section  602A, 
Discharge  for  Misconduct.  After  a  hearing,  a  Referee  affirmed 
that  determination. 


In  his  appeal  to  the  Board  of  Review,  the  claimant  pointed  out 
that  the  employer  did  not  file  a  protest  to  his  claim  and  did 
not  appear  at  the  hearing.  The  claimant  contended  that,  because 
the  employer  did  not  contest  benefits,  he  was  eligible. 


HELD:  The  applicable  provisions  of  the  Unemployment  Insurance 

Act,  and  not  whether  an  employer  contests  benefits,  determine 
whether  benefits  will  be  allowed  or  denied. 


Some  sections  of  the  Act  require  that  an  employer  file  a  protest 
before  a  claimant  can  be  held  ineligible  (e.g.,  Section  602B, 
Felony  or  Theft,  or  Section  610B,  Vacation  Pay).  But  most 
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sections  of  the  Act,  including  Section  602A,  do  not  require  that 
an  employer  file  a  protest. 

Under  Section  801,  the  failure  of  a  party,  other  than  the  party 
that  brings  the  appeal,  to  appear  at  a  hearing  will  not  preclude 
a  decision  in  its  favor,  if  it  is  supported  by  the  record. 

In  this  case,  the  issue  was  Discharge  for  Misconduct,  under 
Section  602A.  The  employer  was  not  required  to  submit  a 
protest.  The  employer  did  not  bring  the  appeal  so  it  was  not 
required  to  appear  at  the  hearing.  The  record  contained  the 
claimant’s  acknowledgment  that  he  was  repeatedly  tardy.  The 
record  was  sufficient  to  support  a  decision  denying  benefits. 
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Issue/Digest  Cod# 

MISCELLANEOUS  /  MS  95.05 

Docket/Date 

ABR-87-9148  /  3-21-88 

Authority 

Section  612  of  the  Act 

Title 

Statutory  Construction 

Subtitle 

Academic  Personnel 

Cross  Reference 

MS  410.05,  Seasonal  Employment 

The  claimant,  a  teacher,  was  dismissed  at  the  end  of  the 
academic  term  (end  of  May)  because  his  school  district  wished  to 
decrease  the  number  of  teachers  and  services.  He  filed  a  claim 
for  benefits  for  the  period  May  31  through  June  13. 

On  July  29,  at  his  appeal  hearing,  he  established  that,  through 
the  period  he  claimed  benefits,  he  had  no  contract  or  reasonable 
assurance  that  he  would  be  working  the  next  term.  However,  he 
testified  that,  the  week  of  the  hearing,  he  accepted  a  contract 
from  a  different  school  to  teach  the  next  term.  The  Referee 
disqualified  him  for  the  period  May  31  through  June  13. 

HELD:  Section  612  provides  that  an  individual  is  ineligible 

between  successive  academic  terms  if  he  performed  service  in  the 
first  term  and  there  is  a  contract  or  reasonable  assurance  that 
he  will  perform  service  in  the  second  term. 

The  contract  or  reasonable  assurance  must  exist  prior  to  or 
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during  the  period  for  which  the  individual  is  claiming 
benefits.  A  later  contract  or  assurance  will  not  operate 
retroactively. 

In  this  case,  as  of  June  13,  the  claimant  had  no  contract  or 
reasonable  assurance.  He  could  not  be  denied  benefits  through 
that  date  based  upon  a  contract  or  assurance  that  did  not  yet 
exist.  [However,  he  could  be  denied  benefits  for  weeks  later 
than  the  date  of  acceptance  of  the  contract.] 
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Issue/Digest  Code 

MISCELLANEOUS  /  MS  95.1 

Docket/Date 

Quincy  School  District  #172,  471  N.E.  2d  1056  (1984) 

Authority 

Sect.  500C-2  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Section  500C-2 

Cross  Reference 

AA  350.05,  Period  of  Ineligibility 

The  employer  School  District  went  into  recess  at  the  close  of  the 
school  day  on  December  18,  1981,  and  reopened  on  January  4,  1982. 
During  that  period,  the  claimant,  a  School  District  Bus  Driver, 
did  not  work  and  was  not  paid  wages.  She  applied  for 
unemployment  benefits  for  the  period  December  27,  1981  through 
January  2,  1982. 

The  School  District  contended  that  the  claimant  had  been 

unavailable  for  work,  pursuant  to  Section  500C-2  of  the  Act: 

An  individual  shall  be  considered  to  be 
unavailable  for  work  on  days  listed  as 
whole  holidays  . . .  and  on  days  which  are 
holidays  according  to  the  custom  of  his 
trade  or  occupation,  if  his  failure  to 
work  on  such  day  is  a  result  of  the  holiday. 

The  Board  of  Review  construed  the  "holidays"  provision  of  Section 
500C2  to  apply  only  to  individual  holidays,  but  not  to  any  period 
of  unemployment  which  preceded  or  followed  such  holidays.  It  was 
noted  that  the  reference  to  "holidays  within  a  trade  or 
occupation"  was  intended  to  provide  for  single,  non-legal 
holidays,  such  as  April  1  for  the  United  Mine  Workers  or  May  1  as 
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celebrated  by  the  International  Ladies'  Garment  Workers'  Union. 


The  Board  of  Review  stated: 

(I)t  is  evident  that  the  claimant's  failure 
to  work  during  the  period  under  review  was 
a  result  of  the  (employer's)  shutdown  for  a 
vacation  period,  and  not  because  of  the 
(Christmas)  holiday,  rendering  Section  500C-2 
inapplicable  ...  (T)he  claimant  was  subject 
to  a  short-term  layoff  of  a  definite  duration 
during  which  she  was  available  to  accept 
suitable  employment  at  any  time  ...  (T)he 
eligibility  requirements  of  Section  500C-2  of 
the  Act  have  thus  been  met. 


HELD:  The  court  concluded: 

There  is  perhaps  no  more  widely  recognized 
holiday  period  than  that  of  the  Christmas 
recess  period  as  observed  in  Illinois  schools, 
although  the  precise  dates  of  the  recess  may 
vary  from  year  to  year  and  between  districts. 

We  therefore  conclude  that  this  period  falls 
within  the  meaning  of  Section  500C-2  of  the 
Act,  as  holidays  according  to  the  custom  of 
the  trade  or  occupation  . . .  clearly  distinguish¬ 
able  from  a  shutdown  for  inventory  or  vacation 
purposes  . . . 

The  claimant  was  determined  to  be  unavailable  for  work  and 
ineligible  for  benefits  during  the  period  under  review. 
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Docket/Date 

ABR-85-2592  /  10-4-85 

Authority 

Sections  601,  602,  603  of 

the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Common  Meaning  (of  "Work" 

Separation) 

' 

Cross  Reference 

VL  425.05,  Suitability  of 

Work;  VL  500.5,  Wages 

The  claimant  saw  an  advertisement  in  a  newspaper  for  work  as  a 
Sales  Representative.  From  the  advertisement,  the  claimant 
concluded  that,  if  he  applied  himself,  he  could  earn  $980  per 
month.  After  attending  training  sessions  at  his  own  expense,  the 
claimant,  on  a  regular  basis,  would  drive  to  facilities  where  he 
would  pick  up  merchandise  and  obtain  sales  leads.  Then  he  would 
proceed  to  homes  where  he  would  give  demonstrations  of  the  vacuum 
cleaners  he  hoped  to  sell.  After  performing  this  work  for  5 
weeks,  the  claimant  had  made  only  1  sale,  which  paid  him  $75 
commission.  Since  this  was  substantially  less  than  he  had  hoped 
to  earn,  he  quit. 

The  employer  protested  the  allowance  of  unemployment  benefits  to 
the  claimant,  on  the  basis  that  the  claimant  had  never  been  its 
employee.  The  employer  contended  that  the  claimant  had  been  an 
independent  contractor,  and,  as  such,  was  ineligible  for  any 
benefits  under  the  Unemployment  Insurance  Act. 

HELD:  In  connection  with  a  work  separation  under  Section  601A, 
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it  is  to  be  noted  that  the  statute  reads,  in  pertinent  part: 

An  individual  shall  be  ineligible  for 
benefits  for  the  week  in  which  he  has 
left  work  . . . 

The  Act  uses  the  terra  "work”  in  its  popularly  understood  sense, 
and  not  as  a  word  of  art  (such  as  "employment"  or  "insured 
work").  Thus,  in  determining  whether  an  individual  has  become 
separated  from  work  under  disqualifying  or  non-disqualifying 
circumstances,  it  is  immaterial  whether  the  work  was  or  was  not 
work  for  which  the  employing  unit  may  eventually  be  required  to 
pay  contributions  or  reimbursement.  That  issue  might  be 
adjudicated  at  a  later  date,  if  the  claimant  should  file  a  claim 
for  benefits  at  a  time  when  the  money  (commission)  paid  to  him 
would  be  in  his  base  period. 

Accordingly,  in  the  instant  proceeding,  it  was  not  germane  to 
determine  whether  the  services  the  claimant  rendered  as  a  Sales 
Representative  constituted  "employment"  or  "insured  work"  within 
the  meaning  of  the  Act. 
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Issue/Digest  Code 

MISCELLANEOUS  /  MS  95.1 

Docket/Date 

Brent  Davis  v.  Board  of  Review,  477  N.E.  2d  842  (1985) 

Authority 

Sect.  612  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Common  Meaning 

Cross  Reference 

MS  60.10,  Benefit  Computation;  MS  410.05,  Seasonal 

The  claimant  was  employed  as  a  School  Teacher  during  the 

1981- 1982  school  year.  In  June,  1982,  when  the  school  term 
ended,  he  did  not  have  a  contract  with  the  district  to  teach 
during  the  upcoming  1982-1983  school  year.  He  applied  for  and 
began  receiving  unemployment  benefits.  Although,  on  July  18, 
1982,  he  signed  a  contract  to  teach  in  the  district  during  the 

1982- 1983  school  year,  he  continued  to  receive  unemployment 
benefits  until  he  actually  started  teaching  on  August  23,  1982. 

The  issue  presented  was  whether  the  claimant  was  entitled  to  the 
benefits  he  received  after  his  contract  had  been  approved. 

HELD:  Section  612  of  the  Act  states,  in  pertinent  part: 

An  individual  shall  be  ineligible  for  benefits, 
on  the  basis  of  wages  for  service  in  employment 
. . .  for  an  educational  institution,  for  any  week 
. . .  during  a  period  between  academic  years  ...  if 
the  individual  performed  such  service  in  the  first 
of  such  academic  years  . . .  and  if  there  is  a  contract 
or  a  reasonable  assurance  that  the  individual  will 
perform  service  in  any  such  capacity  ...  in  the 
second  of  such  academic  years  ...  (Court's  emphasis.) 

Section  612  is  clear  and  unambiguous.  A  teacher's  eligibility  is 
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determined  on  a  weekly  basis.  During  any  week  in  which  a  teacher 
has  a  contract  or  reasonable  assurance  of  employment  during  the 
upcoming  school  year,  the  teacher  is  not  eligible  to  receive 
unemployment  benefits. 


Therefore,  as  soon  as  the  claimant's  contract  for  the  1982-1983 
school  year  was  approved,  he  was  not  entitled  to  receive 
unemployment  compensation.  Accordingly,  the  benefits  he  received 
thereafter  were  subject  to  recoupment. 
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Docket/Date 

ABR-85-5351  / 

12-19-85 

Authority 

Sect.  602B  of 

the  Act 

Title 

Construction 

of  Statutes 

Subtitle 

Common  Meaning 

Cross  Reference 

MC  85.05,  Connection  with  Work;  MC  602.05,  Theft 

The  claimant  worked  as  Office  Manager  for  a  Dentist.  In  her 
statement  to  the  Adjudicator,  the  claimant  admitted  that  she  had 
knowingly  filed  a  false  insurance  claim  --  for  dental  services 
allegedly  performed  upon  her  by  her  employer.  The  claim  for 
those  non-existent  services  was  filed  against  the  claimant's 
husband's  insurance  policy.  The  claimant  had  used,  without 
authorization,  her  employer's  signature  stamp,  in  order  to  ensure 
that  the  claim  would  be  processed  without  question.  The  claimant 
stated  that  she  had  filed  the  false  claim  because  she  needed  the 
money. 

The  claimant  received  payment  from  her  husband's  insurance 
company.  When  her  employer  learned  what  had  transpired,  he 
discharged  the  claimant  for  "insurance  fraud." 

The  issue  presented  was  whether  the  claimant  had  committed  a 
theft  within  the  meaning  of  Section  602B,  since,  technically,  she 
had  committed  a  theft  against  the  insurance  company  and  not  her 
employer . 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


MISCONDUCT 

MS  95.1 

ABR-85-5351 

2 

HELD:  The  disqualifying  provisions  of  Section  602B  of  the  Act  do 

not  require  that  the  theft  for  which  the  claimant  is  discharged 
be  committed  against  the  employer,  but  only  that  the  theft  be 
connected  with  her  work. 

In  the  instant  case,  the  claimant's  unauthorized  use  of  the 
employer's  signature  stamp  implicated  the  employer  in  the  fraud, 
even  if  only  to  the  extent  that  it  required  the  employer  to  take 
time  away  from  his  work  to  deal  with  the  matter  by  accounting  for 
his  services.  There  was  also  the  potential  for  damage  to  the 
employer's  reputation  and  business. 

The  claimant's  actions  were  sufficiently  material  to  the 
employer's  interests  as  to  be  connected  with  her  work.  The 
claimant  was  properly  subject  to  the  disqualifying  provisions  of 
Section  602B. 
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Docket/Date 

ABR-86-6196  /  9-25-86 

Authority 

Sect.  500C-2  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Section  500C-2 

Cross  Reference 

AA  350.05,  Period  of  Ineligibility 

The  claimant  worked  for  a  privately  owned  catering  company,  part 
of  whose  operation  included  providing  food  service  for  a  state 
university.  The  university  was  closed  for  the  Christmas  and  New 
Year's  holidays,  from  December  20  through  January  21,  during 
which  period  the  claimant  was  unemployed,  though  the  employer 
otherwise  continued  its  operation. 

The  issue  presented  by  this  appeal  was  whether  --  in  view  of  the 
decision  in  Quincy  School  District  #172  v.  Board  of  Review,  471 
N.E.  2d  1056  (1984)  --  the  claimant  had  been  unavailable  for  work 
and  ineligible  for  benefits  during  the  university's  holiday 
recess  period. 

HELD:  Section  500C-2  of  the  Act  states,  in  pertinent  part: 

An  individual  shall  be  considered  to  be 
unavailable  for  work  ...  on  days  which  are 
holidays  according  to  the  custom  of  his 
trade  or  occupation,  if  his  failure  to  work 
on  such  day  is  a  result  of  the  holiday  . . . 

The  Illinois  Appellate  Court's  decision  in  Quincy  interpreted 

Section  500C-2  to  apply  to  holiday  recess  periods  as  well  as 
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individual  holidays.  Thus,  if  a  business,  trade  or  occupation 
were  to  shut  down  for  its  customary  holiday  period,  even  if  an 
employee  received  no  pay  during  that  period,  he  or  she  would  be 
determined  to  be  unavailable  for  work  and  ineligible  for 
benefits . 

In  the  instant  case,  however,  the  claimant  was  not  on  holiday 
lay  off  by  any  custom  of  the  food  service  (her  employer's) 
industry,  but,  rather,  because  of  a  university  recess,  and  food 
service  for  the  university  was  only  a  part  of  the  employer's 
operation . 

Accordingly,  Section  500C-2  of  the  Act  could  not  operate  to  deny 
the  claimant  benefits. 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


' 


. 


Issue/Digest  Code 

MISCELLANEOUS  /  MS  95.1/. 2/. 3 

Docket/Date 

Woodliff  v.  Ill.  Dept,  of  Labor, 

487  N.E.  2d  645  (1985) 

Authority 

Sect.  601  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Common  Meaning  /  Legis.  Intent  / 

Statute  as  a  Whole 

Cross  Reference 

VL  365.05,  Prospect  of  Other  Work 

,  Self-Employment 

The  claimant,  a  Carpenter  with  18  years  experience  --  which 
included  self-employment  --  worked  for  a  company  from  January, 
1981  until  June,  1982,  when  he  quit  to  again  become 
self-employed.  From  that  self-employment,  the  claimant  earned 
$1,160  in  June,  $1,442  in  July,  $925  in  August,  and  $704  in 
September.  In  October,  he  filed  for  unemployment  benefits. 

The  sole  issue  in  the  instant  case  was  whether  the  claimant's 
leaving  the  company  to  become  a  self-employed  carpenter  was  a 
leaving  to  "accept  other  bona  fide  work"  within  the  meaning  of 
Section  601B-2. 

HELD:  Section  601B-2  of  the  Act  provides  an  exception  to  the 

disqualifying  provisions  of  Section  601A,  where  an  individual 
voluntarily  leaves  work  to  "accept  other  bona  fide  work." 

The  court  determined  that  "accept"  and  "work"  should  have  their 
popularly  understood  meanings;  neither  requires  that  a  strict 
employer-employee  relationship  exist;  "acceptance  of  work" 
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would  include  individual  tasks  undertaken  by  a  self-employed 
person,  for  the  people  who  hired  that  person  (e.g.,  the  carpentry 
jobs  the  claimant  accepted  and  performed  while  self-employed) . 

The  court  stated  that,  if  the  legislature  had  intended  to  limit 
"accept  other  bona  fide  work"  to  situations  involving  an 
employer-employee  relationship,  it  could  have  done  so  very 
easily,  by  requiring  that  the  work  be  "for  an  employer  other  than 
the  individual  applying  for  benefits."  Even  more  simply,  the 
legislature  could  have  used  the  work  "employment"  rather  than 
work,  since  the  statute  (Section  206  of  the  Act)  defines 
"employment"  to  require  an  employer-employee  relationship.  The 
legislature's  failure  to  draft  Section  601B-2  in  such  a  fashion 
was  a  further  indication  that  the  statutory  exception  at  issue 
included  self-employment  such  as  the  claimant's. 

More  importantly,  the  "bona  fide"  requirement  was  to  safeguard 
against  individuals  who  might  leave  one  job  to  accept  another 
which  was  a  sham.  In  the  instant  case,  the  court  examined  the 
claimant's  self-employment  to  determine  if  it  was  genuine: 

(1)  The  claimant  had  experience  in  the  occupation;  and 

(2)  He  had  a  history  of  self-employment;  and 

(3)  He  had  been  relatively  successful  at  his  self- 
employment  . 

Because  the  claimant's  self-employment  was  genuine  it  was 
concluded  that  he  had  accepted  other  bona  fide  work  within  the 
meaning  of  Section  601B-2  and  was  entitled  to  the  exception. 
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Docket/Date 

Brent  Davis  v.  Board  of  Review,  477  N.E.  2d  842  (1985) 

Authority 

Sect.  612  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Common  Meaning 

Cross  Reference 

MS  60.10,  Benefit  Computation;  MS  410.05,  Seasonal 

The  claimant  was  employed  as  a  School  Teacher  during  the 

1981- 1982  school  year.  In  June,  1982,  when  the  school  term 
ended,  he  did  not  have  a  contract  with  the  district  to  teach 
during  the  upcoming  1982-1983  school  year.  He  applied  for  and 
began  receiving  unemployment  benefits.  Although,  on  July  18, 
1982,  he  signed  a  contract  to  teach  in  the  district  during  the 

1982- 1983  school  year,  he  continued  to  receive  unemployment 
benefits  until  he  actually  started  teaching  on  August  23,  1982. 

The  issue  presented  was  whether  the  claimant  was  entitled  to  the 
benefits  he  received  after  his  contract  had  been  approved. 

HELD:  Section  612  of  the  Act  states,  in  pertinent  part: 

An  individual  shall  be  ineligible  for  benefits, 
on  the  basis  of  wages  for  service  in  employment 
. . .  for  an  educational  institution,  for  any  week 
. . .  during  a  period  between  academic  years  ...  if 
the  individual  performed  such  service  in  the  first 
of  such  academic  years  . . .  and  if  there  is  a  contract 
or  a  reasonable  assurance  that  the  individual  will 
perform  service  in  any  such  capacity  ...  in  the 
second  of  such  academic  years  ...  (Court's  emphasis.) 

Section  612  is  clear  and  unambiguous.  A  teacher's  eligibility  is 
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determined  on  a  weekly  basis.  During  any  week  in  which  a  teacher 
has  a  contract  or  reasonable  assurance  of  employment  during  the 
upcoming  school  year,  the  teacher  is  not  eligible  to  receive 
unemployment  benefits. 

Therefore,  as  soon  as  the  claimant's  contract  for  the  1982-1983 
school  year  was  approved,  he  was  not  entitled  to  receive 
unemployment  compensation.  Accordingly,  the  benefits  he  received 
thereafter  were  subject  to  recoupment. 
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Docket/Date 

ABR-85-5351  / 

12-19-85 

Authority 

Sect.  602B  of 

the  Act 

Title 

Construction 

of  Statutes 

Subtitle 

Common  Meaning 

Cross  Reference 

MC  85.05,  Connection  with  Work;  MC  602.05,  Theft 

The  claimant  worked  as  Office  Manager  for  a  Dentist.  In  her 
statement  to  the  Adjudicator,  the  claimant  admitted  that  she  had 
knowingly  filed  a  false  insurance  claim  --  for  dental  services 
allegedly  performed  upon  her  by  her  employer.  The  claim  for 
those  non-existent  services  was  filed  against  the  claimant's 
husband's  insurance  policy.  The  claimant  had  used,  without 
authorization,  her  employer's  signature  stamp,  in  order  to  ensure 
that  the  claim  would  be  processed  without  question.  The  claimant 
stated  that  she  had  filed  the  false  claim  because  she  needed  the 
money. 

The  claimant  received  payment  from  her  husband's  insurance 
company.  When  her  employer  learned  what  had  transpired,  he 
discharged  the  claimant  for  "insurance  fraud." 

The  issue  presented  was  whether  the  claimant  had  committed  a 
theft  within  the  meaning  of  Section  602B,  since,  technically,  she 
had  committed  a  theft  against  the  insurance  company  and  not  her 
employer . 
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HELD:  The  disqualifying  provisions  of  Section  602B  of  the  Act  do 

not  require  that  the  theft  for  which  the  claimant  is  discharged 
be  committed  against  the  employer,  but  only  that  the  theft  be 
connected  with  her  work. 

In  the  instant  case,  the  claimant's  unauthorized  use  of  the 
employer's  signature  stamp  implicated  the  employer  in  the  fraud, 
even  if  only  to  the  extent  that  it  required  the  employer  to  take 
time  away  from  his  work  to  deal  with  the  matter  by  accounting  for 
his  services.  There  was  also  the  potential  for  damage  to  the 
employer's  reputation  and  business. 

The  claimant's  actions  were  sufficiently  material  to  the 
employer's  interests  as  to  be  connected  with  her  work.  The 
claimant  was  properly  subject  to  the  disqualifying  provisions  of 
Section  602B. 
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Docket/Date 

ABR-86-6196  /  9-25-86 

Authority 

Sect.  500C-2  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Section  500C-2 

Cross  Reference 

AA  350.05,  Period  of  Ineligibility 

The  claimant  worked  for  a  privately  owned  catering  company,  part 
of  whose  operation  included  providing  food  service  for  a  state 
university.  The  university  was  closed  for  the  Christmas  and  New 
Year's  holidays,  from  December  20  through  January  21,  during 
which  period  the  claimant  was  unemployed,  though  the  employer 
otherwise  continued  its  operation. 

The  issue  presented  by  this  appeal  was  whether  --  in  view  of  the 
decision  in  Quincy  School  District  #172  v.  Board  of  Review,  471 
N.E.  2d  1056  (1984)  --  the  claimant  had  been  unavailable  for  work 
and  ineligible  for  benefits  during  the  university's  holiday 
recess  period. 

HELD:  Section  500C-2  of  the  Act  states,  in  pertinent  part: 

An  individual  shall  be  considered  to  be 
unavailable  for  work  ...  on  days  which  are 
holidays  according  to  the  custom  of  his 
trade  or  occupation,  if  his  failure  to  work 
on  such  day  is  a  result  of  the  holiday  . . . 

The  Illinois  Appellate  Court's  decision  in  Quincy  interpreted 

Section  500C-2  to  apply  to  holiday  recess  periods  as  well  as 
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individual  holidays.  Thus,  if  a  business,  trade  or  occupation 
were  to  shut  down  for  its  customary  holiday  period,  even  if  an 
employee  received  no  pay  during  that  period,  he  or  she  would  be 
determined  to  be  unavailable  for  work  and  ineligible  for 
benefits. 

In  the  instant  case,  however,  the  claimant  was  not  on  holiday 
lay  off  by  any  custom  of  the  food  service  (her  employer's) 
industry,  but,  rather,  because  of  a  university  recess,  and  food 
service  for  the  university  was  only  a  part  of  the  employer's 
operation. 

Accordingly,  Section  500C-2  of  the  Act  could  not  operate  to  deny 
the  claimant  benefits. 
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PRECEDENTS 

84-BRD-825 / 1-20-84 

Case  Number/Authority 

1./S-612B1  and  S-500C 

Construction  Of 

Statutes 

Sub,l,le  Construction 

With  Reference  To  Other  Statutes 

Cross-Reference  .. 

None 

The  claimant  has  experience  as  a  commercial  artist  and  worked  as  a  substitute 
teacher  during  the  1982-1983  school  year.  Although  she  had  a  teaching 
certificate  in  another  state,  she  lacked  certain  qualifications  which  were 
required  for  an  Illinois  certificate.  She  had  been  working  with  a  provisional 
certificate  but  failed  to  qualify  for  a  regular  certificate  in  the  required 
two  year  period.  Therefore,  she  could  not  return  to  teaching  in  this  state 
in  the  upcoming  year. 

HELD:  The  evidence  established  that  the  claimant  did  not  qualify  for  an 

Illinois  teaching  certificate  and  could  not  continue  to  work  as  a  substitute 
teacher.  She,  therefore,  did  not  have  reasonable  assurance  of  returning  to 
work  as  a  teacher  and  was  not  subject  to  disqualification  under  the  Act. 

The  claimant,  who  has  other  work  experience,  must,  however,  seek  work  in 
fields  other  than  teaching  to  be  available  for  work. 


Issue/Digest  Cods 

MISCELLANEOUS  /  MS  9 5.1/.  2 

Docket/Date 

Charles  F.  Hlinka  v.  IDES,  No.  87-1239  (1988) 

Authority 

Section  500E  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Common  Meaning  /  Legislative  Intent 

Cross  Reference 

MS  60.1,  Benefit  Computation 

The  claimant  was  the  president  and  sole  stockholder  of  a 
corporation.  Though  he  worked  throughout  the  calendar  year,  he 
did  not  determine  what  his  salary  would  be  or  draw  any  salary 
until  the  4th  quarter.  In  the  4th  quarter  of  1984,  he  drew  a 
salary  of  $10,000.  During  the  4th  quarter  of  1985,  the 
corporation  was  dissolved,  after  which  the  claimant  filed  for 
unemployment  benefits. 

The  claimant’s  base  period  consisted  of  the  last  2  quarters  of 
1984  and  the  first  2  quarters  of  1985. 

HELD:  Section  500E  of  the  Act  provides  that  an  individual  shall 
be  eligible  for  benefits  only  if: 

(1)  during  his  base  period,  he  was  paid  wages  totaling 
at  least  $1,600,  and 

(2)  outside  the  quarter  of  his  base  period  in  which 
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wages  paid  were  highest,  he  was  paid  wages  totaling 
at  least  $440. 


The  plain  unambiguous  language  of  Section  500E  requires  that 
wages  be  paid  at  a  certain  level  during  at  least  2  quarters  of  a 
claimant's  base  period.  Section  500E  does  not  permit  wages  to 
be  prorated  over  an  entire  base  period.  Section  500E  does  not 
permit  engrafting  any  exception  which  would  allow  a  claimant  to 
avoid  the  two-fold  requirement.  A  court  is  not  warranted  in 
reading  into  the  statute  an  exception  which  the  legislature  did 
not  see  fit  to  make. 

In  this  case,  the  claimant  was  paid  $10,000  during  his  base 
period;  this  was  more  than  the  $1,600  reguired  during  the  base 
period.  However,  the  $10,000  was  paid  entirely  during  1 
quarter.  The  claimant  was  not  paid  wages  outside  that  highest 
quarter.  Therefore,  he  did  not  meet  the  Section  500E 
eligibility  requirements  and  was  not  entitled  to  unemployment 
benefits. 
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Authority 

Section  601A  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Common  Meaning  &  Statute  as  a  Whole  as  an  Aid 

Cross  Reference 

None 

The  claimant  was  employed  by  X  and  worked  30-40  hours  per  week. 
During  the  same  period,  she  was  also  employed  by  Y  and  worked 
35-40  hours  per  week.  On  May  22,  1986,  the  claimant  quit  her  job 
with  X,  for  personal  reasons.  On  June  13,  1986,  she  was  laid  off 
from  her  job  at  Y. 

The  claimant  contended  that,  although  her  separation  from  X  might 
otherwise  have  been  disqualifying  (since  she  left  that  job 
without  good  cause  attributable  to  the  employer ) ,  only  the  work 
separation  from  Y,  which  was  non-disqualifying  (a  layoff) ,  should 
have  been  considered  to  determine  benefits  eligibility,  since, 
only  at  that  time  did  she  become  unemployed. 

HELD:  If  a  worker  leaves  1  job  and  does  not  beaome  unemployed, 
there  is  no  separation  issue  to  resolve.  To  hold  otherwise  would 
be  inconsistent  with  the  common  meaning  of  ’’unemployment 
insurance;”  with  the  rationale  applied  to  benefits  eligibility  - 
determining  whether  an  individual  became  or  remained  ’’unemployed" 
due  to  the  lack  of  suitable  work  or  for  some  other  reason;  with 
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accompanying  requalification  provisions,  which  require  a  period 
of  reemployment.  The  Unemployment  Insurance  Act  does  not  require 
that  an  individual  work  at  2  full-time  jobs. 

In  this  case,  because  the  claimant  was  not  an  unemployed 
individual  after  she  left  her  job  at  X,  there  was  no  issue  to 
consider  on  the  1/asis  of  that  separation.  Because  her  layoff 
from  Y  resulted  in  unemployment,  that  was  the  appropriate 
separation  to  consider.  A  layoff  is  not  disqualifying.  The 
claimant  was  not  disqualified  for  benefits. 
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Hiqhwav  Drivers  v.  Ward.  559  N.E.  2d  158  (1990) 

Authority 

Section  604  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Legislative  Intent 

Cross  Reference 

None 

Clerical  workers  of  B.N.  Transport  went  on  strike.  The  clerical 
workers  belonged  to  Local  710  of  the  International  Brotherhood 
of  Teamsters.  Non-striking  dock  workers  of  Local  710  did  not 
walk  the  picket  line,  but  they  honored  it  and  refused  to  cross 
it.  The  dock  workers  received  strike  pay. 

The  issue  was  whether  the  dock  workers  "participated"  in  the 
strike  and  were  ineligible  for  benefits  under  Section  604. 

HELD:  Section  604  provides  that  an  individual  shall  be 

ineligible  for  benefits  if  his  unemployment  is  due  to  a  labor 
dispute,  but  Section  604  does  not  apply  if  he  is  not 
"participating"  in  the  dispute. 

The  legislature  intended  the  Unemployment  Insurance  Act  to 
safeguard  unfortunate  individuals  from  economic  insecurity  due 
to  involuntary  unemployment.  The  participation  provision  in 
Section  604  was  intended  to  alleviate  what  would  be  an  unfair 


I  LUNCH*  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIOCST  OF  ADJUDICATION  PRECEDENTS 


.  ' 


MISCELLANEOUS 

MS  95.2 

559  N.E. 

2d  158 

2 

disqualification 

of  innocent  victims 

involuntarily 

unemployed 

due  to  labor  disputes. 

The  legislature  also  intended  that  the  refusal  to  cross  a  picket 
line  would  not  mean  that  unemployment  is  voluntary.  It  is 
expressly  stated  in  the  statute  and  undisputed  that  an 
individual  has  a  right  not  to  cross  a  picket  line.  However,  the 
statute  provides  that  the  failure  to  cross  a  picket  line,  by 
itself,  does  not  constitute  participation.  Therefore,  the  right 
not  to  cross  a  picket  line  is  only  one  factor  to  consider. 
Coupled  with  other  factors,  it  may  result  in  participation. 

Here,  the  dock  workers  had  the  right  not  to  cross  the  picket 
line  and  not  be  penalized  for  exercising  that  right.  However, 
their  refusal  to  cross  did  not  require  a  conclusion  of  no 
participation . 

The  dock  workers'  refusal  to  cross  the  picket  line  -  coupled 
with  the  receipt  of  strike  pay  -  constituted  participation.  The 
strike  pay  would  enable  the  striking  members  to  prolong  the  work 
stoppage  and  delay  settlement  of  the  dispute.  This  would  render 
their  unemployment  voluntary.  Permitting  them  to  collect 
benefits  for  voluntary  unemployment  would  thwart  the 
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legislature's  intent. 

Further,  to  permit  the  dock  workers  to  collect  both  strike 
benefits  and  unemployment  insurance  benefits  would  effectively 
place  the  employer  (whose  contributions  to  the  unemployment 
insurance  fund  are  compulsory)  in  the  position  of  subsidizing 
the  strike.  Such  a  result  would  be  unsound  and  contrary  to  the 
intent  of  the  legislature. 

The  dock  workers  were  ineligible  for  benefits. 

(Note:  The  court  stated  that  "participation"  must  be  decided  on 

a  case-by-case  basis.  Therefore,  the  receipt  of  strike  pay 
per  se  does  not  constitute  participation.  Had  the  dock  workers 
presented  evidence  of  reasons  for  receiving  strike  pay  that  were 
not  indicia  of  participation,  the  result  in  this  case  might  have 
been  different.) 
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Sonja  I.  James  v.  IDOL,  465  N.E.  2d  879  (1983) 

Authority 

Section  500C-4  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Legislative  Intent 

Cross  Reference 

AA  40.05,  Attendance  at  School 

The  claimant  worked  as  a  psychological  consultant.  After  2 
years  at  the  job,  she  executed  an  employment  agreement.  The 
agreement  provided  that  she  would  work  only  16-20  hours  per 
week.  This  would  allow  her  to  pursue  a  doctorate  in  psychology 
during  off -hours.  She  needed  the  doctorate  to  become  a 
registered  psychologist  and  eventually  obtain  a  better  job. 

The  claimant  enrolled  in  3  courses  that  she  attended  2  evenings 
per  week.  She  also  enrolled  in  a  clinical  training  program  in  a 
Chicago  hospital,  from  9  a.m.  to  4  p.m. ,  2  days  per  week.  In 
addition  to  devoting  18-20  hours  to  attending  classes  and 
training,  it  was  necessary  for  the  claimant  to  study  6-8  hours 
each  week. 

The  claimant  became  separated  from  employment,  and,  shortly 
thereafter,  during  a  vacation  between  semesters,  she  filed  for 
unemployment  benefits.  She  told  the  Claims  Adjudicator  that  any 
employer  would  have  to  be  flexible  in  order  to  accommodate  the 
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requirements  of  her  educational  program. 

HELD:  The  fact  that  a  student  also  works  does  not  mean  she  is 

automatically  available  for  work  and  eligible  for  benefits.  The 
issue  is  not  simply  availability  under  Section  500C. 

The  legislature  has  considered  the  common  circumstance  of  a 
claimant  who  is  employed  on  a  part-time  basis  while  attending 
school  and  has  unambiguously  declared,  under  Section  500C-4, 
that,  if  she  is  principally  occupied  as  a  student,  she  shall  be 
"deemed"  unavailable  for  work,  irrespective  of  Section  500C. 

In  this  case,  the  claimant  contended  that,  because  she  could 
balance  both  work  and  continuing  education,  she  was  available 
for  work  under  Section  500C.  But,  as  stated,  that  was  not  the 
issue.  The  issue  was  whether  her  principal  occupation  was  that 
of  a  student.  The  time  requirements  of  her  work  were  less  than 
those  necessary  for  her  studies.  The  evidence  showed  that  any 
employment  would  be  geared  around  and  subordinated  to  her 
educational  program.  Therefore,  her  principal  occupation  was 
that  of  a  student.  Because  her  principal  occupation  was  that  of 
a  student,  she  was  deemed  unavailable  for  work,  and  was 
ineligible  for  benefits,  under  Section  500C-4. 
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Christine  Doran  v.  IDOL,  452  N.E. 

2d  118  (1983) 

Authority 

Section  612  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Legislative  Intent 

Cross  Reference 

MS  60.10,  Benefit  Computation;  MS 

410.05,  Seasonal 

From  1970 

through  1980,  the  claimant  taught 

during  her  school's 

39-week  academic  term  then  through  its  8-week  summer  session. 
Then,  on  June  26,  1980,  at  the  end  of  39  weeks,  she  was  told 
that,  due  to  budgetary  considerations,  the  school  would  not  be 
°ffering  the  8-week  summer  session  and  her  services  would  not  be 
needed  until  the  following  autumn.  So  the  claimant  filed  for 
unemployment  benefits  for  that  8-week  period. 

The  Department  held  that,  because  the  claimant  filed  for 
benefits  for  a  period  between  academic  terms,  she  was  ineligible 
under  Section  612.  The  claimant  contended  that  this  was  not  a 
period  between  terms,  but  a  portion  of  what  would  have  been  her 
customary  47-week  term. 

HELD:  Section  612  provides,  in  pertinent  part,  that  an 

individual  shall  be  ineligible  for  benefits  between  "regular 
academic  terms."  What  constitutes  a  regular  academic  term  is 
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The  legislature  has  defined  regular  academic  term  -  not  in  the 
Unemployment  Insurance  Act,  but  in  the  School  Code.  The  School 
Code  provides  that  each  school  board  shall  prepare  a  calendar 
for  the  school  term  [consisting  of  a  required  number  of  school 
days,  or,  at  this  time,  39  weeks].  Pursuant  to  its  delegated 
authority,  the  claimant's  school  board  adopted  a  calendar  that 
complied  with  the  definition  by  providing  for  39  weeks  of 
school.  The  fact  that  the  school  board  did  or  did  not  offer  a 
summer  session  was  immaterial;  the  39-week  period  was  the 
regular  academic  term  intended  by  the  legislature. 


The  claimant  worked  until  the  end  of  the  regular  academic  term. 
She  filed  for  benefits  for  a  period  between  that  term  and  her 
next  regularly  scheduled  term.  Therefore,  she  was  ineligible 
under  Section  612. 


t) 
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Frederick  Siler 

v.  IDES,  No.  1-89-0149  (1989) 

Authority 

Section  602A  of 

the  Act 

Title 

Construction  of 

Statutes 

Subtitle 

Legislative  Intent 

Cross  Reference 

MC  5.05,  Misconduct,  Definition 

The  claimant  was  a  maintenance  worker  for  7-1/2  years.  During 
the  last  1-1/2  years,  his  work  performance  deteriorated. 

Despite  warnings,  he  continued  to  violate  his  employer's 
sanitation  and  safety  rules,  until  he  was  fired. 

Neither  the  Referee  nor  Board  of  Review  made  a  finding  that  the 
violations  were  deliberate  or  willful.  Still,  both  held  that 
"not  following  correct  procedures"  and  "disregarding  the 
employer's  requirements"  constituted  misconduct. 

The  claimant  sought  judicial  review. 

HELD:  Effective  January  1,  1988,  a  definition  of  misconduct  was 

added  to  Section  602A  of  the  Act.  That  definition  provides,  in 
pertinent  part:  "Misconduct"  means  the  deliberate  and  willful 
violation  of  a  reasonable  rule  or  policy  .... 

The  definition  includes  the  terms  "deliberate"  and  "willful"  and 

*  \ 
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makes  no  reference  to  "carelessness  or  negligence"  of  any 
degree.  This  indicates  that  the  legislature  intended  that 
persons  discharged  for  incapacity,  inadvertence,  negligence 
inability  to  perform  assigned  tasks  should  receive  benefits. 


or 


Terms  such  as  "not  following  correct  procedures"  or 
"disregarding  the  employer's  requirements"  do  not  suffice  to 
comply  with  the  statutory  definition.  It  is  necessary  to  show 
that  a  worker's  non-compliance  was  deliberate  and  willful. 

In  this  case,  there  being  no  finding  of  any  "deliberate"  or 
"willful"  violation  of  rules,  there  could  be  no  misconduct  under 
Section  602A.  Benefits  were  allowed  without  disqualification. 


>  i 
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ABR- 85-5139  /  11-27-85 

Authority 

Sect.  601A  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Statute  as  a  Whole  as  an  Aid  to  Construction 

Cross  Reference 

VL  350.5,  Period  of  Disqualification 

The  claimant  had  worked  part-time,  on  a  commission  basis,  as  a 
Jewelry  Salesperson.  When  she  quit  that  job,  she  was 
disqualified  for  benefits  under  Section  601A. 

Subsequently,  an  appeal  hearing  was  held  to  consider  the  - 
claimant's  contention  that  she  had  requalified  for  benefits 
pursuant  to  the  requalification  provisions  of  Section  601A.  At 
that  hearing,  the  claimant  stated  that,  since  leaving  her  Jewelry 
Salesperson  job,  she  had  worked  for  more  than  the  required  4 
.weeks,  earning  more  than  her  weekly  benefit  amount  in  each  week. 
She  stated  that  she  had  been  working  8  to  10  hours  per  week,  as  a 
Bartender,  in  a  tavern  owned  by  her  husband. 

The  tavern  did  not  list  the  claimant  as  an  employee.  The 
claimant  testified  that  this  was  because  she  had  been  paid  in 
cash,  without  any  withholding  for  Federal  or  State  taxes.  At  the 
time  she  had  certified  for  benefits,  she  did  not  report  any 
earnings  from  her  work  as  a  Bartender. 
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HELD:  Section  601A  of  the  Act  requires,  for  requalification, 

that  an  individual  become  reemployed,  and  have  earnings  equal  to 
or  in  excess  of  her  weekly  benefit  amount  in  each  of  4  calendar 
weeks.  Such  earnings 

must  be  for  services  in  employment,  or  have  been 
or  will  be  reported  pursuant  to  the  provisions 
of  the  Federal  Insurance  Contributions  Act  . .  . 

It  would  be  inconsistent  with  the  purpose  of  the  Act  if  the 
phrase  "services  in  employment"  was  to  be  interpreted  to  include 
work  which  was  a  sham.  In  the  instant  case,  the  claimant  failed 
to  establish  that,  upon  leaving  her  work  as  a  Jewelry 
Salesperson,  she  had  performed  bona  fide  work  as  a  Bartender. 
Therefore,  it  could  not  be  concluded  that  she  had  earned  wages 
from  services  in  employment. 

Further,  the  claimant's  earnings  had  not  and  would  not  be 
reported  pursuant  to  the  provisions  of  the  Federal  Insurance 
Contributions  Act. 

Because  the  claimant  did  not  show  that  she  had  earned  wages  from 
services  in  employment  or  that  her  earnings  had  or  would  be 
reported  pursuant  to  the  provisions  of  the  Federal  Insurance 
Contributions  Act,  shd  did  not  requalify  for  benefits. 
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Hart  v.  Jackson,  No.  1-90-0276  (1990) 

Authority 

Section  601A  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Statute  as  a  Whole  as  an  Aid  to  Construction 

Cross  Reference 

VL  450.4,  Time,  Part-time  or  Full-time 

The  claimant  became  separated  from  full-time  work,  upon  which 
his  claim  for  benefits  could  be  based.  He  then  quit  his 
part-time  job,  located  near  the  full-time  job,  because  his 
travel  expenses  were  now  excessive  in  relation  to  his  part-time 
wages  (which  were  less  than  one-half  what  his  weekly  benefit 
amount  would  be).  He  was  denied  benefits,  under  Section  601A, 
for  voluntarily  leaving  his  last  job. 

The  claimant  argued  that,  even  though  he  quit  work  for  reasons 
not  attributable  to  his  part-time  employer,  he  should  not  be 
denied  benefits  under  Section  601A. 

HELD:  Section  601A  applies  whether  a  claimant  leaves  full-time 

or  part-time  work.  (See  Minfield  v.  Bernardi ,  this  Digest,  VL 
450.4.  ) 

However,  the  term  "work"  in  Section  601A  does  not  mean  work  upon 
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which  no  claim  is  made  and  which  has  no  effect  upon  entitlement 
to  or  the  amount  of  benefits.  Therefore,  Section  601A  does  not 
apply  where  the  following  conditions  exist: 

1)  the  claimant  becomes  separated  from  primary  full-time 
work  upon  which  his  claim  is  based; 

2)  the  claimant's  entitlement  and  benefit  amount  would  be 
unaffected  by  whether  or  not  he  remained  at  the 
secondary  part-time  job;  that  is,  if  he  remained  at 
the  part-time  job,  he  would  still  be  unemployed  under 
Section  239  and  would  not  have  his  benefits  reduced 
under  Section  402. 

Here,  the  claimant  left  his  part-time  job  under  those 
circumstances.  He  was  not  ineligible  under  Section  601A. 
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Dolores  Weingart  v.  IDOL,  No.  64344  (1988) 

Authority 

Sections  703  and  900  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Statute  as  a  Whole  as  an  Aid  to  Construction 

Cross  Reference 

MS  375.2,  Receipt  of  Other  Payments 

The  claimant  was  employed  by  Advo-Systems,  Inc.,  until  August 
21,  1980,  after  which  she  filed  for  and  received  unemployment 
benefits:  $116  per  week  from  August,  1980  through  June,  1981, 
totalling  $4,408. 

The  Advo-Systems  plant  had  closed  shortly  after  the  employees 
elected  to  have  a  union  act  as  their  collective-bargaining 
agent.  The  union  representatives  filed  a  complaint  before  the 
NLRB  against  Advo-Systems.  A  year-and-a-half  after 
Advo-System’ s  plant  closing,  the  company  entered  into  an 
out-of-court  settlement  to  end  the  pending  NLRB  litigation. 
Pursuant  to  that  settlement,  the  claimant  received  a  payment  of 
$8,140  in  two  installments,  the  first  on  January  20,  1982  and 
the  second  on  February  16,  1982. 

In  September,  1982,  a  Department  of  Labor  [Employment  Security] 
Adjudicator  issued  to  the  claimant  a  reconsidered  determination 
and  recoupment  decision,  under  Section  900(D)  of  the  Act.  The 
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claimant  was  informed  that  she  had  been  found  retroactively 
ineligible  to  receive  benefits  due  to  the  back  pay  award. 

The  claimant  appealed,  citing  Section  703  of  the  Act,  which 
permitted  a  Claims  Adjudicator  to  "reconsider  his  determination 
at  any  time  within  one  year  . The  claimant  argued  that  the 
Adjudicator's  reconsidered  determination  and  recoupment  decision 
were  void. 

The  Department  argued  that  the  intent  of  Section  900(D)  of  the 
Unemployment  Insurance  Act  was  to  prevent  a  double  recovery  of 
both  back  pay  and  unemployment  benefits  for  the  same  week(s). 

The  Department  also  argued  that  the  reconsidered  determination 
of  ineligibility  based  on  a  back  pay  award  was  of  a  different 
nature  than  reconsidered  determinations  based  on  other  factors: 
the  back  pay  award  triggered  an  initial  and  original 
determination,  predicated  upon  the  nature  of  the  award  and  not 
upon  a  renewed  evaluation  of  the  facts  that  led  to  an  original 
determination . 

HELD:  Section  900(D)  is  not  a  special  category  of  recoupment  in 

and  of  itself,  but  must  be  read  in  conjunction  with  all  of 
Section  900.  Further,  Section  900  incorporates  Section  703. 
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Section  900(D)  provides,  in  relevant  part: 

Whenever,  by  reason  of  a  back  pay  award  ...  an 
individual  has  received  wages  for  weeks  with  respect  to 
which  he  has  received  benefits,  the  amount  of  such 
benefits  may  be  recouped  ...  as  herein  provided. 

Because  Section  900(D)  contains  no  procedures,  the  term  "herein 

provided"  must  refer  to  other  provisions  of  Section  900. 

Section  900(A)  provides,  in  pertinent  part,  that  recoupment  be 

"pursuant  to  a  ...  reconsidered  determination."  Section  703 

provides  that  determinations  may  not  be  reconsidered  after  1 

year.  In  this  case,  the  Claims  Adjudicator's  reconsidered 

determination  and  its  accompanying  recoupment  decision,  having 

been  made  more  than  1  year  after  an  original  determination  of 

eligibility,  were  void. 

Also,  the  Department’s  interpretation  of  the  intent  of  the 
legislature,  with  respect  to  double-recovery,  was  much  too 
narrow.  Section  900(A)  contemplates  waiver  of  recoupment  even 
when  a  determination  is  reconsidered  within  1  year.  That  being 
so,  it  could  not  be  said  that  there  were  no  equitable 
considerations  which  would  have  allowed  the  legislature  to 
determine  that  any  recoupment  after  1  year  would  always  be 
inequitable  or  unconscionable. 

Recoupment  was  disallowed. 
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Flex  v.  Board  of  Review,  466  N.E. 

2d  1050  (1984) 

Authority 

Sect.  601  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Strict  or  Liberal  Construction  (of 

Section  601B-1) 

Cross  Reference 

VL  155.35,  Domestic  Circumstances; 

VL  235.25 

The  claimant  was  employed  as  a  Stenographer  until  July,  1981, 
when  she  went  on  maternity  leave,  which  was  to  expire  in 
September,  1981.  During  that  time,  the  claimant  gave  birth  to  a 
son  whose  spinal  cord  was  damaged.  The  claimant  was  granted 
an  extended  leave  of  absence  until  January,  1982,  because  of  the 
child's  condition.  No  further  extension  was  granted.  On  January 
15,  1982,  the  claimant's  supervisor  informed  her  that  if  she  did 
not  return  to  work  as  scheduled,  the  employer  would  have  to  hire 
someone  to  replace  her.  The  claimant  explained  that  she  needed 
more  time  off  in  order  to  provide  care  for  her  child.  When  the 
claimant  did  not  report  to  work  as  scheduled,  she  was  replaced. 

The  claimant  then  filed  a  claim  for  unemployment  benefits.  The 
Claims  Adjudicator  determined  that  the  claimant  was  ineligible 
for  benefits  pursuant  to  Section  601A  of  the  Act,  because  she  had 
left  work  voluntarily  without  good  cause  attributable  to  her 
employer.  A  Referee  affirmed  the  Claims  Adjudicator's 
determination . 
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In  support  of  her 

appeal  to 

the  Board 

of  Review,  the 

claimant 

presented  a  letter  from  her  son's  pediatrician.  The  letter 
stated  that  the  claimant's  son  suffered  from  "a  right  Erb's 
palsy,  spinal  cord  lesion  and  hypospadias"  and  that  he  needed 
"physical  therapy  and  infant  stimulation."  In  addition,  the 
letter  stated: 

It  is  important  that  his  mother  spend  as  much 
time  with  the  child  as  possible.  She  is  a  very 
good  mother  and  the  child  shows  the  results  of 
her  time. 

The  claimant  contended  that  based  upon  the  doctor's  letter  she 
was  entitled  to  a  medical  exception  to  the  disqualifying 
provisions  of  Section  601A,  in  that  she  had  left  work  upon  the 
advice  of  a  licensed  and  practicing  physician,  who  had  determined 
that  the  claimant's  assistance  was  necessary  for  the  purpose  of 
caring  for  her  child  who  was  in  poor  physical  health,  and  such 
assistance  would  not  have  allowed  the  claimant  to  perform  the 
usual  and  customary  duties  of  her  employment. 

The  Agency's  position  was  that  the  doctor's  letter  did  not 
specifically  state  that  caring  for  her  child  made  it  impossible 
for  the  claimant  to  continue  her  employment:  The  statement  "It 
is  important  that  his  mother  spend  as  much  time  ...  as  possible" 
was  insufficient  to  show  that  she  could  not  have  continued 
working. 

HELD:  Section  601B-1  provides  an  exception  to  the  disqualifying 
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provisions  of  Section  601A,  provided  that  an  individual  shows 
that  she  left  work: 

. . .  upon  the  advice  of  a  licensed  and  practicing 
physician  that  assistance  is  necessary  for  the 
purpose  of  caring  for  her  child  who  is  in  poor 
physical  health  . . . 

In  the  instant  case,  the  doctor's  letter  clearly  indicated  that 

the  claimant's  child  suffered  severe  and  disabling  injuries  at 

birth.  The  doctor  was  an  expert  on  the  type  of  assistance 

necessary  to  care  for  an  ill  child.  Accordingly,  the  first 

provision  of  Section  601B-1  was  satisfied. 

. . .  and  such  assistance  will  not  allow  the 
claimant  to  perform  the  usual  and  customary 
^  duties  of  her  employment  . . . 

Although  a  physician  is  an  expert  on  the  type  of  assistance 

necessary  to  care  for  an  ill  child,  her  opinion  on  how  such 

assistance  will  affect  the  parent's  job  duties  is  wholly  outside 

her  area  of  expertise  and  should  not  be  required  as  a  predicate 

for  the  award  of  benefits.  A  physician  cannot  be  expected  to 

know  the  implications  of  her  advice  for  the  receipt  of 

unemployment  insurance.  Therefore,  it  would  be  unreasonable  to 

require  that  a  physician  employ  the  exact  wording  of  Section 

601B-1.  In  the  instant  case,  independent  of  the  doctor's  express 

language,  the  advice  "spend  as  much  time  as  possible"  could 

properly  have  been  interpreted  to  have  precluded  the  continuation 

of  full-time  employment.  Accordingly,  the  second  provision  of 

)  Section  601B-1  was  satisfied.  The  claimant  was  entitled  to  an 

exception  under  Section  601B-1  of  the  Act. 
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Docket/Date 

Dubinin  v.  Ward,  et  al. ,  484  N.E.  2d  870  (1985) 

Authority 

Sect.  601  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Strict  or  Liberal  Construction  (of  Section 

601B-1) 

Cross  Reference 

VL  235.25,  Health  or  Phys.  Cond. ;  (Compare 

with  Flex) 

In  1981,  the  claimant  was  hired  as  a  Tool  Grinder.  Between  1981 
and  1983,  his  job  duties  were  increased  to  include  the  tasks  of 
an  Equipment  Washer  and  Tool  Room  Attendant.  His  work  load  was 
further  increased  when  his  apprentice  left  the  company  in  March, 
1983.  Two  months  later,  the  claimant  quit,  citing  concerns  for 
his  health,  among  other  reasons.  The  claimant  was  disqualified 
for  benefits  under  Section  601A. 

At  an  appeal  hearing,  the  claimant  explained  that  the  employer's 

actions  in  increasing  his  job  duties  adversely  affected  his 

health.  He  presented  a  medical  report  from  the  Veterans 

Administration,  indicating  that  he  had  very  high  blood  pressure. 

When  asked  about  his  doctor's  advice,  the  claimant  stated: 

All  doctor  told  me  was  that  I  was  mainly,  it 
was  mainly  up  to  me.  That  I  am  working  there 
and  that  I  should  know  if  I  should  continue  to 
work  or  should  not  work.  If  I  can  handle  the 
pressure  or  not. 

Upon  further  appeal,  the  claimant  cited  Flex  v.  Board  of  Review 
(See  VL  155.35,  VL  235.25,  and  MS  95.4).  The  claimant  argued 
that  his  physician's  statement  should  have  been  interpreted  as  an 
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indication  that  he  was  physically  unable  to  perform  his  work, 
thereby  entitling  the  claimant  to  an  exemption  under  Section 
601B-1. 

HELD:  Section  601B-1  provides,  in  pertinent  part,  that  the 

provisions  of  Section  601A  shall  not  apply  to  an  individual  who 
has  left  work  because  "he  is  deemed  physically  unable  to  perform 
his  work  by  a  licensed  and  practicing  physician  ..." 

In  Flex  v.  Board  of  Review,  it  was  held  that  "since  a  physician 
cannot  be  expected  to  know  the  implications  of  his  advice  for  the 
receipt  of  unemployment  insurance,  it  is  unreasonable  to  require 
that  he  employ  the  exact  wording  of  the  statute."  Therefore, 
such  advice  is  subject  to  interpretation  in  the  context  of 
whether  a  claimant  is  entitled  to  unemployment  benefits. 

However,  Flex  does  not  stand  for  the  proposition  that  any 
statement  by  a  physician,  no  matter  how  ambiguous  or  equivocal, 
will  satisfy  the  statutory  requirement. 

In  the  instant  case,  the  doctor's  statement  was  ambiguous  and 
equivocal  and  was  insufficient  to  establish  that  the  claimant 
left  work  upon  the  advice  of  a  physician.  Accordingly,  the 
claimant  was  not  entitled  to  an  exemption  under  Section  601B-1. 
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Mattson  v.  Dept,  of  Labor,  455  N.E.  2d  278  (1983) 

Authority 

Sect.  602A  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Liberal  Construction  (Discharge  /  Suspension) 

Cross  Reference 

MC  5.05-1,  Misconduct 

The  claimant  was  employed  as  a  maintenance  worker  in  a  hospital. 
On  August  29,  1981,  he  appeared  on  the  employer's  premises  after 
hours  and  under  the  influence  of  alcohol.  On  September  3,  he  was 
warned  that  if  there  was  another  such  incident  he  would  be 
discharged.  On  September  30,  the  claimant  was  seen,  after  hours, 
departing  the  kitchen  of  the  hospital's  dietary  department,  where 
the  freezer  had  been  tampered  with  and  meat  had  been  left  sitting 
outside  a  food  locker.  The  claimant's  hasty  exit  had  been 
observed  by  a  security  guard.  It  was  also  reported  that  the 
claimant  had  been  drinking  that  night.  The  following  day, 

October  1,  the  claimant  was  arrested  at  work  on  a  theft  charge. 

He  was  also  suspended  from  duty  and  advised  that  he  would  not  be 
allowed  to  return  to  work,  pending  the  outcome  of  court  action. 

While  the  court  action  was  still  pending,  on  October  18,  the 
claimant  filed  an  application  for  unemployment  insurance 
benefits.  The  claimant  had  not  yet  returned  to  work  when,  on 
January  22,  1982,  he  was  tried  and  acquitted  by  a  jury  on  the 
theft  charges.  Still,  he  was  told  he  could  not  return  to  work. 
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pending  the  employer's  internal  investigation.  On  February  18, 
a  Claims  Adjudicator  issued  a  determination  which  disqualified 
the  claimant  for  benefits,  not  on  the  basis  of  theft,  but  for 
misconduct  connected  with  his  work,  because  the  claimant  had  been 
in  an  unauthorized  area  outside  of  his  usual  working  hours  and 
under  the  influence  of  alcohol.  On  March  9,  a  Referee  issued  a 
decision  which  affirmed  the  Claims  Adjudicator's  determination, 
that  the  claimant  had  been  discharged  for  misconduct  connected 
with  his  work.  On  July  16,  the  Board  of  Review  affirmed  the 
Referee's  decision. 

The  claimant  appealed,  pointing  out  that  Section  602A  of  the  Act 
imposed  a  disqualification  only  when  an  individual  had  been 
"discharged"  for  misconduct  connected  with  his  work,  and  that, 
during  the  period  in  question,  he  had  been  serving  a  suspension 
--  which  was  not  tantamount  to  a  discharge.  The  Agency's  policy 
was  that  a  suspension  from  work  for  7  or  more  days,  or  of 
indefinite  duration,  was  tantamount  to  a  discharge. 

HELD:  Although  Section  602A  is  not  ambiguous  on  its  face,  its 

literal  application  could  lead  to  an  ambiguous  result:  If 
"discharge"  is  not  read  to  include  "suspension,"  then  an  employee 
could  commit  an  act  of  work  connected  misconduct  and  be 
compensated  for  it. 
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Courts  will  give  substantial  weight  and  deference  to  an 
interpretation  of  an  ambiguous  statute  by  the  agency  charged  with 
its  administration  and  enforcement.  In  the  instant  matter,  the 
Agency's  policy  was  that  a  suspension  from  work  of  7  or  more 
days,  or  of  indefinite  duration,  was  a  discharge,  and,  whether 
such  suspension  constituted  a  discharge  for  misconduct  connected 
with  work  was  decided  by  principles  generally  applicable  to 
discharges.  The  Agency  policy  of  including  suspensions  within 
the  term  "discharge"  for  the  purpose  of  benefits  disqualification 
did  not  extend  the  statute  beyond  its  fair  and  reasonable 
meaning. 

Because  the  record  supported  a  finding  of  misconduct  by  the 
claimant,  and  because  the  claimant's  indefinite  suspension  was 
tantamount  to  a  discharge  within  the  reasonable  meaning  of 
Section  602A,  the  Board  of  Review  was  correct  in  determining  that 
the  claimant  had  been  discharged  for  misconduct  connected  with 
his  work. 
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Sect.  601  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Strict  or  Liberal  Construction  (of  Section  601B-1) 

Cross  Reference 

VL  155.35,  Domestic  Circumstances 

The  claimant  quit  his  job  to  move  to  California,  where  his 
brother,  who  suffered  from  a  cardiac  condition,  resided.  The 
claimant  testified  that,  because  of  the  cardiac  condition,  his 
brother  could  not  live  alone  and  needed  someone  with  him  in  case 
of  an  emergency.  The  claimant  testified  that  he  had  notified  the 
employer  that  he  was  quitting  work  because  of  his  brother's 
illness  and  because  of  the  necessity  of  providing  care  for  him. 

HELD:  Section  601B-1  of  the  Act  provides  an  exception  to  the 

disqualifying  provisions  of  Section  601A,  provided  that  a 

licensed  and  practicing  physician  has  determined  that  -- 

assistance  is  necessary  for  the  purpose  of 
caring  for  a  spouse,  child,  or  parent  who  is 
in  poor  physical  health  . . . 

Because  the  statute  has  delineated  certain  classes  of  individuals 
concerning  whom  an  exception  might  be  made,  and  "brother"  does 
not  fall  within  any  classification,  the  claimant's  reason  for 
leaving  work  did  not  fall  within  the  purview  of  Section  601B-1. 
Accordingly,  he  was  not  entitled  to  an  exemption. 
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Section  602A  of  the  Act 

Title 

Construction  of  Statutes 

Subtitle 

Strict  or  Liberal  Construction 

Cross  Reference 

MC  5.05,  Misconduct,  Definition 

The  claimant  was  sales  manager  for  a  retail  store.  She  had  the 
keys  and  was  responsible  for  opening  the  store  at  9:30  a.m.  The 
employer  had  a  rule  requiring  the  claimant  to  call  in  if  she 
would  be  absent.  One  morning,  the  claimant  felt  ill.  She 
failed  to  contact  the  employer  and  the  store  did  not  open  for 
business  when  scheduled. 

The  claimant  argued  that  her  actions  did  not  constitute 
misconduct,  because,  among  other  elements  of  misconduct,  the 
employer  did  not  prove  that  it  suffered  any  harm. 

HELD:  Potential  financial  loss  caused  by  the  conduct  of  an 

employee  is  harmful  to  an  employer.  Here,  because  of  the 
claimant's  actions,  the  employer  was  unable  to  open  the  store  as 
scheduled  and  potential  customers  were  therefore  unable  to  shop 
at  the  store  resulting  in  financial  loss. 

The  statutory  element  of  harm  was  proven. 
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Construction  of  Statutes 

Subtitle 
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Cross  Reference 
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The  claimant  was  employed  as  a  child  care  worker  and  teacher's 
aide  in  a  Head  Start  day  care  center.  The  claimant  worked  with 
children,  ages  3-5,  assisting  in  their  social  development,  as 
well  as  in  the  teaching  process.  In  May,  1986,  she  was  laid-off 
from  her  job;  there  was  some  prospect  that  she  would  be  recalled 
to  work  in  September,  when  the  day  care  center  reopened;  Head 
Start  operated  on  the  same  9-month  schedule  as  the  local  school 

district. 

The  Head  Start  program  was  funded  by  the  Federal  government,  the 
day  care  center  was  operated  by  a  community  and  economic 
development  association,  and  its  purpose  was  to  bring  about  a 
gj-02^^0j-  degree  of  social  competence  in  children,  particularly 
children  of  low-income  families,  to  prepare  them  for  entrance 
into  the  public  school  system. 

The  issue  presented  was  whether  the  claimant's  work  for  this  Head 
Start  project  came  within  the  purview  of  Section  612  of  the 
Unemployment  Insurance  Act. 
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HELD:  The  "between  terms"  ineligibility  provisions  of  Section 
612  of  the  Unemployment  Insurance  Act  apply  to  benefits  which 
would  be  based  upon  wages  for  services  in  employment  performed 
for  an  educational  institution. 

If  an  individual's  services  are  not  performed  for  an  educational 

| 

institution,  then  the  "between  terms"  ineligibility  provisions  of 
Section  612  cannot  apply. 

The  term  "educational  institution"  refers  to  an  educational 
institution  of  the  State  of  Illinois,  and  not  to  social  agencies. 
In  this  case,  the  Head  Start  program  was  a  day  care  facility,  a 
social  agency,  not  under  the  supervision  or  control  of  any  board 
of  education  or  school  authority,  and  not  an  educational 
institution  within  the  meaning  of  the  Unemployment  Insurance  Act. 

Accordingly,  the  claimant  was  not  ineligible  for  benefits  on  the 
basis  of  the  wages  she  earned  performing  services  for  the  Head 
Start  program. 
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168  (1989) 
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Strict  or  Liberal  Construction 

VL  450.4,  Time,  Part-time  or  Full-time 


The  claimant  held  2  jobs,  1  full-time,  1  part-time.  On  December 
31,  she  was  laid  off  from  her  full-time  job.  She  continued  to 
work  at  her  part-time  job,  10  hours  per  week,  at  $4  per  hour. 

|  On  January  6,  she  filed  a  claim  for  unemployment  benefits. 

Because  she  was  working  less  than  full-time  and  earning  less 
than  her  weekly  benefit  amount  ($142),  she  was  "unemployed" 
within  the  meaning  of  Section  239  of  the  Act  and  eligible  for 
benefits . 

On  January  11,  she  quit  her  part-time  job,  for  reasons  not 
attributable  to  the  part-time  employer. 

The  Referee  and  Board  of  Review  held  that,  because  the  claimant 
left  work  for  reasons  not  attributable  to  her  employer.  Section 
601A  required  that  she  be  held  ineligible. 

r!) 
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The  circuit  court  reversed  and  the  Department  appealed. 

HELD:  The  appellate  court  made  the  following  observations: 

The  Act  is  designed  to  provide  some  form  of  economic  security  to 
persons  involuntarily  unemployed.  When  the  claimant  was 
involuntarily  laid  off  from  full-time  work,  she  became 
unemployed,  under  Section  239.  No  part  of  her  part-time 
earnings  of  $40  per  week  exceeded  50%  of  her  weekly  benefit 
amount,  so  whether  or  not  she  continued  working  part-time,  there 
would  have  been  no  reduction  in  her  weekly  benefit  amount,  under 
Section  402.  The  part-time  employer  would  not  have  been  charged 
as  a  result  of  the  claimant  receiving  benefits.  To  deny 
benefits  would  work  in  favor  of  her  former  full-time  employer, 
which  would  have  been  charged. 

The  court  held  that,  in  this  case,  the  Department's  "literal  and 
rigid"  interpretation  of  Section  601A  did  not  serve  the  Act's 
purpose  and  was  "unnecessarily  harsh."  Benefits  were  allowed. 

[See  Minfield  v.  Bernardi,  this  Digest,  VL  450.4.] 
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Authority 
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Title 

Construction  of  Statutes 
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Over  a  two-year  period,  the  claimant  submitted  13  medical  insurance 
claims  to  his  employer.  Each  claim  was  for  medical  treatment  for  his 
wife.  On  each  claim  he  knowingly  and  falsely  stated  that  his  wife 
was  unemployed  and  had  no  insurance  of  her  own.  His  practice  of 
filing  false  claims  could  result  in  higher  insurance  costs  to  his 
employer . 

HELD:  Section  602A  provides  that  misconduct  must  be  connected  witjh 

work.  However,  misconduct  need  not  have  a  direct  connection  with 
work.  This  would  be  too  narrow  an  interpretation  of  the  statutory 
language.  Instead,  the  connection  with  work  is  determined  in  ligql 
of  the  facts  of  each  case. 

Here,  the  claimant's  behavior  arose  out  of  duties  and  obligations 
owed  his  employer,  was  directed  at  his  employer's  insurer,  and  covjld 
have  resulted  in  a  substantial  financial  loss  to  his  employer. 

This  was  misconduct  connected  with  work. 
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Authority 

56  Ill.  Adm.  Code  2720.5  and  2720.335 

Title 

Construction  of  Statutes 

Subtitle 

Strict  or  Liberal  Construction 

Cross  Reference 

PR  400.05,  Representation 

The  claimant  retained  counsel  and  notified  IDES.  Despite  this, 
IDES  mailed  notices  and  decisions  to  the  claimant  and  not  to  her 
attorney.  The  attorney's  receipt  of  decisions  denying  the  claimant 
benefits  was  delayed,  and,  consequently,  when  the  attorney  filed  a 
complaint  for  administrative  review,  the  complaint  was  untimely. 
IDES  argued  that  the  case  should  be  dismissed  because  direct  notice 
to  the  principal  constituted  adequate  notice. 

HELD:  56  Ill.  Adm.  Code  2720.5  provides  that  a  person  may 
designate  an  agent  to  receive  notices  and  decisions.  56  Ill.  Adm. 
Code  2720.335  provides  that  the  Board  of  Review  shall  mail 
decisions  to  a  party  or  the  party's  representative.  To  construe  56 
Ill.  Adm.  Code  2720.335  narrowly  to  permit  the  Board  to  choose  to 
mail  notices  to  either  a  party  or  the  party's  representative  leads 
to  an  absurd,  illogical,  and  unfair  result;  i.e.,  the  Department 
would  provide  for  agents,  then  could  disregard  their  status, 
penalizing  a  claimant.  Therefore,  when  a  party  properly  designates 
an  agent,  notices  and  decisions  must  be  sent  to  that  agent. 
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84-BRD-126/ 1-6-84 

Case  Number/Authority 

1./S-401C 

Dependency 

Subtitle 

General 

Cross-Reference 

None 


The  claimant's  wife  filed  a  claim  for  benefits  effective  September  13,  1982. 

Her  benefit  year  ran  from  September  12,  1982  through  September  11,  1983.  The 
claimant's  wife  claimed  the  couple's  two  children  as  dependents,  and  she 
received  dependents'  allowance  for  them. 

On  January  18,  1983  the  claimant  filed  an  initial  claim  for  benefits,  and  he 
also  claimed  the  couple's  two  ch?!JLdren  for  dependents'  allowance  benefits. 

The  claimant  argued  that,  even  though  her  benefit  year  had  not  expired,  his 
wife  had  returned  to  work  and  was  no  long  receiving  unemployment  insurance 
benefits  at  the  time  he  filed  his  claim. 

HELD:  Section  401C  of  the  Illinois  Unemployment  Insurance  Act  states,  in  part; 

"...provided  that  no  person  who  has  been  determined  to  be  a  child 
of  an  individual  who  has  been  allowed  benefits  with  respect  to  a 
week  in  such  individual's  benefit  year  shall  be  deemed  to  be  a 
child  of  the  other  parent  and  no  other  person  shall  be  determined 
to  be  a  child  of  such  other  parent,  during  the  remainder  of  that 
benefit  year." 
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Digest  Code 
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Case  Number 
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The  claimant's  wife  filed  a  proper  claim  for  benefits  effective  September  13,  1982 
and  claimed  the  couple's  two  children  as  dependents  at  that  time.  Because  she  did 
so,  those  two  children  remained  her  dependents  for  the  remainder  of  her  benefit 
year  which  extended  through  September  11,  1983.  The  claimant  is  not  entitled  to 
dependents'  allowance  for  either  child  until  his  wife's  benefit  year  ends. 
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Cross-Reference 

The  claimant,  a  divorce,  had  an  eight  year  old  son  who  was  residing 


with  his  remarried  mother.  In  compliance  with  a  court  order,  the 
claimant  had  been  paying  child  support  of  $40  per  week,  which  the 
court  had  determined  to  be  one-half  the  cost  of  the  child's 
support.  In  addition,  the  claimant  regularly  purchased  clothing 
for  his  son. 


HELD:  An  individual  may  be  eligible  for  a  dependent's  allowance. 

This  is  determined  by  a  number  of  factors,  including  whether  the 
individual  has  furnished  more  than  one-half  the  cost  of  his  child's 
support.  Support  may  be  in  a  medium  other  than  cash.  In  the 
instant  case,  the  claimant  established  that  one-half  the  cost  of 
support  for  his  child  was  $40  per  week.  The  claimant  established 
that  he  paid  that  amount,  and  more,  in  the  form  of  clothing 
directly  purchased  for  the  child.  Accordingly,  the  claimant  was 
eligible  for  a  dependent's  allowance. 
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The  claimant  worked  part-time  while  drawing  benefits  for  an  extended  period  of 
time.  He  notified  the  local  office  of  his  employment  when  he  filed  for 
benefits  but  did  not  report  it  on  his  certification  forms  for  a  period  of 
fifteen  weeks.  He  concluded  that,  since  he  had  been  told  that  he  could  work 
part-time  and  still  draw  benefits,  it  was  not  necessary  for  him  to  report  his 
earnings. 

The  claimant  admitted  that  he  had  read  the  item  on  the  certification  which 
instructed  "If  you  do  any  work  during  the  calendar  week  listed,  enter  the 
information  below"  and  which  also  provided  space  for  entering  the  gross  amount 
of  wages  by  day  or  by  week. 

HELD:  The  claimant's  contention  that  he  was  unaware  of  his  responsibility  to 

report  such  wages  is  not  credible  because  the  certification  forms  clearly  state 
that  he  must  report  any  work  performed  during  the  calendar  weeks  covered  by  the 
certification  forms.  The  claimant  knowingly  failed  to  disclose  a  material  fact 
under  Section  901  and,  as  a  result,  obtained  benefits  for  which  he  was  not 
eligible  for  the  period  from  December  7,  1980  through  August  1,  1981. 
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375.05 
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375.U5 
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General 

Disability  Compensation 
Lieu  of  Notice,  Remuneration 
Loss  of  wages,  compensation  for 
Old  Age  and  Suvivors  Insurance 
Pension 

Public  Assistance 
Railroad  Retirement  Benefits 
Relief  Project  Wages 

Unemployment  Compensation  Under  Another  Law 
Workmen’s  Compensation 
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Docfeet/Date 

Dolores  Weingart  v.  IDOL,  No.  64344  (1988) 

Authority 

Sections  703  and  900  of  the  Act 

Title 

Receipt  of  Other  Payments 

Subtitle 

Loss  of  Wages,  Compensation  for 

Cross  Reference 

MS  95.3,  Construction  of  Statutes,  Statute  as  a  Whole 

The  claimant  was  employed  by  Advo- Sys terns ,  Inc.,  until  August 
21,  1980,  after  which  she  filed  for  and  received  unemployment 
benefits:  $116  per  week  from  August,  1980  through  June,  1981, 
totalling  $4,408. 

The  Advo-Systems  plant  had  closed  shortly  after  the  employees 
elected  to  have  a  union  act  as  their  collective-bargaining 
agent.  The  union  representatives  filed  a  complaint  before  the 
NLRB  against  Advo-Systems.  A  year-and-a-half  after 
Advo-System' s  plant  closing,  the  company  entered  into  an 
out-of-court  settlement  to  end  the  pending  NLRB  litigation. 
Pursuant  to  that  settlement,  the  claimant  received  a  payment  of 
$8,140  in  two  installments,  the  first  on  January  20,  1982  and 
the  second  on  February  16,  1982. 

In  September,  1982,  a  Department  of  Labor  [Employment  Security] 
Adjudicator  issued  to  the  claimant  a  reconsidered  determination 
and  recoupment  decision,  under  Section  900(D)  of  the  Act.  The 
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claimant  was  informed  that  she  had  been  found  retroactively 
ineligible  to  receive  benefits  due  to  the  back  pay  award. 

The  claimant  appealed,  citing  Section  703  of  the  Act,  which 
permitted  a  Claims  Adjudicator  to  "reconsider  his  determination 
at  any  time  within  one  year  The  claimant  argued  that  the 

Adjudicator's  reconsidered  determination  and  recoupment  decision 
were  void. 

The  Department  argued  that  the  intent  of  Section  900(D)  of  the 
Unemployment  Insurance  Act  was  to  prevent  a  double  recovery  of 
both  back  pay  and  unemployment  benefits  for  the  same  week(s). 

The  Department  also  argued  that  the  reconsidered  determination 
of  ineligibility  based  on  a  back  pay  award  was  of  a  different 
nature  than  reconsidered  determinations  based  on  other  factors: 
the  back  pay  award  triggered  an  initial  and  original 
determination,  predicated  upon  the  nature  of  the  award  and  not 
upon  a  renewed  evaluation  of  the  facts  that  led  to  an  original 
determination . 

HELD:  Section  900(D)  is  not  a  special  category  of  recoupment  in 
and  of  itself,  but  must  be  read  in  conjunction  with  all  of 
Section  900.  Further,  Section  900  incorporates  Section  703. 
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Section  900(D)  provides,  in  relevant  part: 

Whenever,  by  reason  of  a  back  pay  award  ...  an 
individual  has  received  wages  for  weeks  with  respect  to 
which  he  has  received  benefits,  the  amount  of  such 
benefits  may  be  recouped  ...  as  herein  provided. 

Because  Section  900(D)  contains  no  procedures,  the  term  "herein 

provided"  must  refer  to  other  provisions  of  Section  900. 

Section  900(A)  provides,  in  pertinent  part,  that  recoupment  be 

"pursuant  to  a  ...  reconsidered  determination."  Section  703 

provides  that  determinations  may  not  be  reconsidered  after  1 

year.  In  this  case,  the  Claims  Adjudicator's  reconsidered 

determination  and  its  accompanying  recoupment  decision,  having 

been  made  more  than  1  year  after  an  original  determination  of 

eligibility,  were  void. 

Also,  the  Department's  interpretation  of  the  intent  of  the 
legislature,  with  respect  to  double-recovery,  was  much  too 
narrow.  Section  900(A)  contemplates  waiver  of  recoupment  even 
when  a  determination  is  reconsidered  within  1  year.  That  being 
so,  it  could  not  be  said  that  there  were  no  equitable 
considerations  which  would  have  allowed  the  legislature  to 
determine  that  any  recoupment  after  1  year  would  always  be 
inequitable  or  unconscionable. 

Recoupment  was  disallowed. 
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Issue/Digtst  Cod* 

MISCELLANEOUS  /  MS  410.05 

Docket/Date 

Christine  Doran  v.  IDOL,  452  N.E. 

2d  118  (1983) 

Authority 

Section  612  of  the  Act 

Title 

Seasonal  Employment 

Subtitle 

Academic  Personnel 

Cross  Reference 

MS  60.10,  Benefit  Computation;  MS 

95.2,  Constr.  Stat. 

From  1970  through  1980,  the  claimant  taught  during  her  school's 
39-week  academic  term  then  through  its  8-week  summer  session. 
Then,  on  June  26,  1980,  at  the  end  of  39  weeks,  she  was  told 
that,  due  to  budgetary  considerations,  the  school  would  not  be 
offering  the  8-week  summer  session  and  her  services  would  not  be 
needed  until  the  following  autumn.  So  the  claimant  filed  for 
unemployment  benefits  for  that  8 -week  period. 

The  Department  held  that,  because  the  claimant  filed  for 
benefits  for  a  period  between  academic  terms,  she  was  ineligible 
under  Section  612.  The  claimant  contended  that  this  was  not  a 
period  between  terms,  but  a  portion  of  what  would  have  been  her 
customary  47-week  term. 

HELD:  Section  612  provides,  in  pertinent  part,  that  an 

individual  shall  be  ineligible  for  benefits  between  "regular 
academic  terms."  What  constitutes  a  regular  academic  term  is 
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determined  by  the  legislature,  not  by  a  claimant's  particular 
circumstances . 

The  legislature  has  defined  regular  academic  term  -  not  in  the 
Unemployment  Insurance  Act,  but  in  the  School  Code.  The  School 
Code  provides  that  each  school  board  shall  prepare  a  calendar 
for  the  school  term  [consisting  of  a  required  number  of  school 
days,  or,  at  this  time,  39  weeks].  Pursuant  to  its  delegated 
authority,  the  claimant's  school  board  adopted  a  calendar  that 
complied  with  the  definition  by  providing  for  39  weeks  of 
school.  The  fact  that  the  school  board  did  or  did  not  offer  a 
summer  session  was  immaterial;  the  39-week  period  was  the 
regular  academic  term  intended  by  the  legislature. 

The  claimant  worked  until  the  end  of  the  regular  academic  term. 
She  filed  for  benefits  for  a  period  between  that  term  and  her 
next  regularly  scheduled  term.  Therefore,  she  was  ineligible 
under  Section  612. 


ILLINOIS  DEPARTMENT  OE  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


Issue/Digest  Code 

MISCELLANEOUS  /  MS  410.05 

Docket/Date 

Brent  Davis  v.  Board  of  Review,  477  N.E.  2d  842  (1985) 

Authority 

Sect.  612  of  the  Act 

Title 

Seasonal  Employment 

Subtitle 

Academic  Personnel 

Cross  Reference 

MS  60.10,  Benefit  Computation;  MS  95.1,  Constr.  Stat. 

The  claimant  was  employed  as  a  School  Teacher  during  the 

1981- 1982  school  year.  In  June,  1982,  when  the  school  term 
ended,  he  did  not  have  a  contract  with  the  district  to  teach 
during  the  upcoming  1982-1983  school  year.  He  applied  for  and 
began  receiving  unemployment  benefits.  Although,  on  July  18, 
1982,  he  signed  a  contract  to  teach  in  the  district  during  the 

1982- 1983  school  year,  he  continued  to  receive  unemployment 
benefits  until  he  actually  started  teaching  on  August  23,  1982. 

The  issue  presented  was  whether  the  claimant  was  entitled  to  the 
benefits  he  received  after  his  contract  had  been  approved. 

HELD:  Section  612  of  the  Act  states,  in  pertinent  part: 

An  individual  shall  be  ineligible  for  benefits, 
on  the  basis  of  wages  for  service  in  employment 
. . .  for  an  educational  institution,  for  any  week 
. . .  during  a  period  between  academic  years  ...  if 
the  individual  performed  such  service  in  the  first 
of  such  academic  years  . . .  and  if  there  is  a  contract 
or  a  reasonable  assurance  that  the  individual  will 
perform  service  in  any  such  capacity  ...  in  the 
second  of  such  academic  years  ...  (Court's  emphasis.) 

Section  612  is  clear  and  unambiguous.  A  teacher's  eligibility  is 
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determined  on  a  weekly  basis.  During  any  week  in  which  a  teacher 
has  a  contract  or  reasonable  assurance  of  employment  during  the 
upcoming  school  year,  the  teacher  is  not  eligible  to  receive 
unemployment  benefits. 

Therefore,  as  soon  as  the  claimant's  contract  for  the  1982-1983 
school  year  was  approved,  he  was  not  entitled  to  receive 
unemployment  compensation.  Accordingly,  the  benefits  he  received 
thereafter  were  subject  to  recoupment. 
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MISCELLANEOUS  /  MS  410.05 

Docket/Date 

ABR-8 5-7060  /  7-14-86 

Authority 

Sect.  612  of  the  Act 

Title 

Seasonal  Employment 

Subtitle 

Academic  Personnel 

Cross  Reference 

None 

The  claimant  was  employed  as  a  High  School  Teacher  for  the  school 
years  1983-1984  and  1984-1985.  Toward  the  end  of  the  1984-1985 
term,  she  received,  instead  of  her  usual  contract,  a  letter 
entitled  "Termination  of  Employment."  In  it,  the  District 
Superintendent  stated: 

It  will  be  my  recommendation  to  the  Board  of 
Education  that  your  employment  will  be  terminated 
at  the  conclusion  of  the  1984-1985  school  year, 
and  that  you  will  not  be  employed  for  the  1985- 
1986  school  year. 

At  the  end  of  the  1984-1985  school  term  and  during  succeeding 
weeks,  the  claimant  filed  for  unemployment  benefits.  Records  of 
the  Department  of  Employment  Security  did  not  disclose  that  the 
claimant  had  any  reasonable  prospects  of  obtaining  work  as  a 
Teacher  for  the  ensuing  school  term. 

HELD:  Section  612  of  the  Act  states,  in  pertinent  part: 

An  individual  shall  be  ineligible  for  benefits, 
on  the  basis  of  wages  for  service  in  employment  . . . 
for  an  educational  institution,  during  a  period 
between  two  . . .  academic  years  ...  or  terms  . . . 
if  the  individual  performed  such  service  in  the 
first  of  such  academic  years  (or  terms)  and  if 
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there  is  a  contract  or  a  reasonable  assurance  that 
the  individual  will  perform  service  in  any  such 
capacity  for  any  educational  institution  in  the 
second  of  such  academic  years  (or  terms). 


Since,  in  this  case,  the  record  did  not  indicate  that  the 
claimant  had  a  contract  or  any  reasonable  assurance  that  she 
would  be  employed  by  an  educational  institution  the  next  term, 
the  disqualifying  provisions  of  Section  612  were  inapplicable. 
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Doclcet/Date 

ABR-87-9148  /  3-21-88 

Authority 

Section  612  of  the  Act 

Title 

Seasonal  Employment 

Subtitle 

Academic  Personnel 

Cross  Reference 

MS  95.05,  Construction  of  Statutes 

The  claimant,  a  teacher,  was  dismissed  at  the  end  of  the 
academic  term  (end  of  May)  because  his  school  district  wished  to 
decrease  the  number  of  teachers  and  services.  He  filed  a  claim 
for  benefits  for  the  period  May  31  through  June  13. 

On  July  29,  at  his  appeal  hearing,  he  established  that,  through 
the  period  he  claimed  benefits,  he  had  no  contract  or  reasonable 
assurance  that  he  would  be  working  the  next  term.  However,  he 
testified  that,  the  week  of  the  hearing,  he  accepted  a  contract 
from  a  different  school  to  teach  the  next  term.  The  Referee 
disqualified  him  for  the  period  May  31  through  June  13. 

HELD:  Section  612  provides  that  an  individual  is  ineligible 

between  successive  academic  terms  if  he  performed  service  in  the 
first  term  and  there  is  a  contract  or  reasonable  assurance  that 
he  will  perform  service  in  the  second  term. 

The  contract  or  reasonable  assurance  must  exist  prior  to  or 
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during  the  period  for  which  the  individual  is  claiming 
benefits.  A  later  contract  or  assurance  will  not  operate 
retroactively. 

In  this  case,  as  of  June  13,  the  claimant  had  no  contract  or 
reasonable  assurance.  He  could  not  be  denied  benefits  through 
that  date  based  upon  a  contract  or  assurance  that  did  not  yet 
exist.  [However,  he  could  be  denied  benefits  for  weeks  later 
than  the  date  of  acceptance  of  the  contract. ] 
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Campbell  v.  Board  of  Review,  570  N.E.  2d  812  (1991} 

Section  612  of  the  Act 

Seasonal  Employment 

Academic  Personnel 

MS  60.10,  Benefit  Computation;  PR  380.25,  Review 

The  claimant  worked  as  a  part-time  teacher  at  Prairie  State 
College  in  fall,  1984;  at  Chicago  State  University  in  fall, 

1984,  and  in  spring,  1985;  and  at  Columbia  College  in  spring, 
1983  through  1985,  and  in  fall,  1984. 

He  filed  a  claim  for  unemployment  benefits  during  the  summer, 

1985.  In  order  to  show  that  he  could  not  be  held  ineligible 
under  Section  612,  he  submitted  a  post-dated  letter  from 
Columbia  College,  which  indicated  that,  generally,  there  was  no 
guaranteed  work  for  part-time  teachers;  e  .  q .  ,  there  would  be  no 
work  if  there  was  no  full  enrollment  in  a  course;  if  a 
full-timer  did  not  have  full  enrollment,  he  could  bump  a 
part-timer  who  did;  etc. 

HELD:  Section  612  of  the  Act  provides,  in  pertinent  part,  that 

an  individual  will  be  ineligible  between  terms  if  there  is  a 
reasonable  assurance  that  he  will  perform  work  for  any 
educational  institution  in  the  upcoming  term. 
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Section  612  makes  no  distinction  between  full-time  and  part-time 
teachers.  Section  612  refers  to  "any"  educational  institution 
and  is  not  limited  to  consideration  of  work  at  one  particular 
institution.  Further,  whether  there  is  a  reasonable  assurance 
depends  upon  facts  as  well  as  representations. 

The  claimant,  even  though  he  was  a  part-time  teacher,  was 
subject  to  Section  612.  The  facts  showed  that,  despite  the  lack 
of  guaranteed  work,  he  had  always  been  able  to  obtain  work 
during  fall  terms,  at  one  educational  institution  or  another. 
Therefore,  he  had  a  reasonable  assurance  of  working  the  next 
fall . 


The  claimant  was  ineligible  for  benefits  during  the  summer 
between  terms . 
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PROCEDURE /PR  25.05 


Docket/Date 

85-BRD-05338/7-16-85 


Case  Number/Aulhonty 

Sect.  601  &  602  of  the  Act 


Title 


Appearance 


Subtitle 


Nonparty  Employer 


Cross-Reference 


PR  190.05,  Evidence;  PR  275.05,  Jurisdiction  and  Powers 


of  Tribunal 

On  November  30,  1984,  notice  was  mailed  to  the  employer  that  the 
claimant  had  filed  a  claim  for  unemployment  insurance  benefits. 

The  notice  informed  the  employer  that  it  could  become  a  party  to 
the  proceedings  if  it  filed  a  Notice  of  Possible  Ineligibility  or  a 
letter  in  lieu  thereof  within  ten  days.  The  employer  filed  no 
Notice  of  Possible  Ineligibility  or  letter  in  lieu  thereof. 
Nonetheless,  the  claimant  was  disqualified  for  benefits,  and  filed 
an  appeal.  An  appeal  hearing  was  scheduled  for  January  17,  1985, 
to  consider  the  issue  of  whether  the  claimant  had  left  work 
voluntarily  without  good  cause  attributable  to  the  employer.  Prior 
to  that  hearing,  a  prospective  witness  for  the  employer  telephoned 
the  Referee's  supervisor.  The  Referee's  supervisor  told  the 
witness  that  the  employer  need  not  appear  at  the  hearing,  because 
it  had  no  "say  so"  in  the  matter. 

Subsequently,  the  Referee  conducted  a  hearing  at  which  only  the 
claimant  appeared.  On  the  basis  of  the  evidence  presented,  the 
Referee  issued  a  decision  allowing  benefits  to  the  claimant.  The 
employer  then  filed  an  appeal  to  the  Board  of  Review,  expressing  a 
desire  to  present  evidence  at  a  hearing. 
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HELD:  Agency  Rule  2720.205(c)  reads,  in  pertinent  part: 


In  the  event  that  a  claimant  appeals  an  Adjudicator's 
determination  regarding  a  separation  issue  . . . 
and  where  the  employer  from  which  the  separation 
occurred  is  not  a  party,  such  employer  will  receive 
notice  of  hearing  which  he  may  attend  as  a  nonparty 
and  present  such  facts  and  evidence  as  he  may  possess. 


Therefore,  even  though  the  employer  may  have  been  a  nonparty,  the 
employer  still  should  have  been  afforded  an  opportunity  to  appear 
at  the  hearing  and  present  such  facts  and  evidence  as  it  possessed. 
The  decision  of  the  Referee  was  set  aside,  and  the  case  was 
remanded. 
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Docket/Date 

ABR-85-7321  /  2-28-86 

Authority 

56  Ill.  Adm.  Code  2720.5 

Title 

Appearance 

Subtitle 

By  an  Agent 

Cross  Reference 

PR  400.05,  Representation,  By  an  Agent 

On  August  28,  1985,  a  hearing  was  conducted,  by  telephone,  to 
consider  a  work  separation  issue.  The  claimant  appeared  and 
testified.  The  employer  was  represented  at  the  hearing  by  a  tax 
service  which  specialized  in  unemployment  insurance  matters. 

Based  upon  the  evidence  presented  by  the  claimant  and  the 
employer's  representative,  the  Referee  determined  that  the 
claimant  was  eligible  for  benefits  without  disqualification. 

The  employer  (itself)  appealed,  stating: 

It  is  the  employer's  request  that  a  rescheduled 
hearing  be  permitted  so  that  the  employer  can 
give  his  testimony.  The  reason  why  the  employer 
did  not  participate  in  the  hearing  was  because 
the  tax  agency  which  represents  the  employer 
forgot  to  give  the  Referee  the  phone  number  for 
the  telephone  hearing  . . . 

HELD:  Agency  Rule  2720.5,  Service  of  Notices,  Decisions,  Orders, 

reads,  in  pertinent  part,  as  follows: 

b)  A  person  may  designate  an  agent  ...  In  such 
cases,  notice  to  the  agent  so  designated  is 
notice  to  the  person  . . . 

In  the  instant  case,  the  employer  was  represented  at  the  hearing 
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by  its  duly  appointed  agent,  which  had  received  notice  of  the 
hearing.  Under  Rule  2720.5  --  and  under  general  principles  of 
Agency  Law  --  this  was  equivalent  to  the  employer  itself  having 
received  notice,  and  having  appeared  at  the  hearing.  Therefore, 
the  employer's  request  for  a  rescheduled  hearing,  on  the  basis  of 
its  not  having  appeared  at  the  originally  scheduled  hearing,  was 
without  merit.  The  request  was  denied. 
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Docket/Date 

ABR-85-7321  /  2-28-86 

Authority 

56  Ill.  Adm.  Code  2720.5 

Title 

Appearance 

Subtitle 

By  an  Agent 

Cross  Reference 

PR  400.05,  Representation,  By  an  Agent 

On  August  28,  1985,  a  hearing  was  conducted,  by  telephone,  to 
consider  a  work  separation  issue.  The  claimant  appeared  and 
testified.  The  employer  was  represented  at  the  hearing  by  a  tax 
service  which  specialized  in  unemployment  insurance  matters. 

Based  upon  the  evidence  presented  by  the  claimant  and  the 
employer's  representative,  the  Referee  determined  that  the 
claimant  was  eligible  for  benefits  without  disqualification. 

The  employer  (itself)  appealed,  stating: 

It  is  the  employer's  request  that  a  rescheduled 
hearing  be  permitted  so  that  the  employer  can 
give  his  testimony.  The  reason  why  the  employer 
did  not  participate  in  the  hearing  was  because 
the  tax  agency  which  represents  the  employer 
forgot  to  give  the  Referee  the  phone  number  for 
the  telephone  hearing  . . . 

HELD:  Agency  Rule  2720.5,  Service  of  Notices,  Decisions,  Orders, 

reads,  in  pertinent  part,  as  follows: 

b)  A  person  may  designate  an  agent  ...  In  such 
cases,  notice  to  the  agent  so  designated  is 
notice  to  the  person  . . . 

In  the  instant  case,  the  employer  was  represented  at  the  hearing 
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by  its  duly  appointed  agent,  which  had  received  notice  of  the 
hearing.  Under  Rule  2720.5  --  and  under  general  principles  of 
Agency  Law  --  this  was  equivalent  to  the  employer  itself  having 
received  notice,  and  having  appeared  at  the  hearing.  Therefore, 
the  employer's  request  for  a  rescheduled  hearing,  on  the  basis  of 
its  not  having  appeared  at  the  originally  scheduled  hearing,  was 
without  merit.  The  request  was  denied. 
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56  Ill.  Adm.  Code  2720.215 

Title 

Appearance 

Subtitle 

By  Telephone 

Cross  Reference 

None 

The  hearing  notice  informed  both  parties  that  an  in-person 
hearing  was  scheduled.  The  claimant  appeared  in  person.  The 
employer  requested  that  a  witness  be  allowed  to  appear  by 
telephone.  The  hearing  proceeded  and  a  decision  was  rendered, 
but  no  reason  was  stated  anywhere  in  the  record  as  to  why  the 
employer's  witness  could  not  appear  in  person. 

HELD:  Rule  2720.215  permits  telephone  appearances  under 

specified  conditions.  Rule  2720.215  also  provides  that,  when  a 
request  is  made  for  a  change  of  hearing  format  (in-person  to 
telephone),  "the  Referee  shall  state  the  reason(s)  for  the  grant 
or  denial  of  such  format  change  on  the  record." 

Here,  the  Referee  did  not  state  the  reason(s)  for  permitting  the 
format  change. 

The  case  was  remanded. 
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Section  806 

of  the  Act 

Title 

Appearance 

Subtitle 

By  an  Agent 

Cross  Reference 

PR  190.05, 

Evidence;  PR  400.05,  Representation 

The  claimant  appealed  a  determination  and  filed  a  signed 
authorization  for  attorney  representation.  At  his  appeal 
hearing ,  the  claimant's  attorney  and  a  witness  for  the  employer 
appeared;  the  claimant  did  not  appear.  The  claimant's  attorney 
attempted  to  come  forward  with  evidence  by  calling  the 
employer's  witness  on  the  claimant's  behalf.  The  Referee 
disallowed  the  attorney's  attempt  to  elicit  such  evidence  and 
dismissed  the  appeal  due  to  the  claimant's  failure  to  appear. 

HELD:  Section  806  of  the  Unemployment  Insurance  Act  provides, 

in  pertinent  part,  that  any  individual  or  entity  in  any 
proceeding  before  the  Referee  may  be  represented  by  a  duly 
authorized  agent. 

Here,  under  Section  806  (as  well  as  general  principles  of  Agency 
law) ,  the  appearance  by  duly  authorized  counsel  was  equivalent 
to  the  claimant  himself  having  appeared.  The  case  was  remanded 
so  that  the  claimant,  or  his  attorney,  might  present  evidence. 
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Case  Number/Authority 

14th  Amend.  U.S.  Const. 

Title 


Continuances 


Subtitle 


When  Additional  Evidence  is  to  be  Submitted 


Cross-Reference 


PR  108.05,  Cross-Examination;  PR  190.05,  Evidence;  PR 
195.05,  Fair  Hearing 


At  a  hearing  conducted  on  January  18,  1985,  the  employer  alleged 
that  the  claimant  had  been  discharged  for  attendance  infractions. 
Then  the  employer  requested  additional  time  in  order  to  submit 
documentation  to  that  effect.  At  the  conclusion  of  the  hearing, 
the  Referee  informed  the  parties  that  his  decision  would  remain 
pending,  until  January  31,  in  order  to  permit  the  employer  to 
submit  documentation  concerning  the  claimant's  attendance. 

There  were  no  further  appearances  by  the  parties.  On  January  31, 
the  Referee  issued  a  decision  which  disqualified  the  claimant  for 
benefits,  on  the  basis  of  attendance  infractions.  The  claimant 
appealed  that  decision  to  the  Board  of  Review. 

HELD:  The  proper  purpose  of  a  hearing  is  to  provide  the  parties  a 

full  and  fair  opportunity  to  be  heard.  Toward  that  end,  parties 
must  be  given  an  opportunity  to  confront  and  rebut  evidence,  and 
cross-examine  testimony  pertaining  to  such  evidence. 

The  Referee's  conduct  in  the  instant  matter  --  informing  the 
parties  that  his  decision  would  be  suspended  pending  his  receipt  of 
evidence,  without  continuing  the  hearing  process  to  allow 
attendance  of  the  parties  at  the  presentation  of  such  evidence  -- 
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effectively  precluded  any  opportunity  for  the  parties  to  confront 
and  rebut  evidence,  or  cross-examine  testimony  pertaining  to  it. 

The  Referee's  conduct  was  in  substantial  conflict  with  the  proper 
purpose  of  a  hearing.  Therefore,  the  decision  of  the  Referee  was 
set  aside  and  the  matter  remanded. 
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Cross-Reference 


None 


In  its  Notice  of  Possible  Ineligibility,  the  employer  alleged  that 
the  claimant,  a  Physical  Therapy  Aide,  had  been  scheduled  to  work 
on  November  5,  6,  7,  and  8 ,  as  a  result  of  a  schedule  change 
explained  to  her  by  her  supervisor  on  October  18.  After  the 
claimant  failed  to  report  to  work  or  call  in  on  those  days,  she  was 
discharged. 


At  the  appeal  hearing,  conducted  on  December  19,  the  claimant 
testified  that  ordinarily  she  worked  only  two  days  per  week,  that 
she  had  been  scheduled  to  work  November  1  and  2,  and  then  not  again 
until  November  9  and  10.  She  stated  under  oath  that  she  had  never 
been  informed  by  her  supervisor  of  any  schedule  change. 


The  employer's  witness  did  not  possess  personal  knowledge  of  any 
conversation  between  the  claimant  and  her  supervisor.  On  November 
29,  that  witness  had  spoken  with  the  Claims  Adjudicator,  who  noted: 
"(The  witness)  ...  will  not  let  me  speak  to  the  supervisor  ...  and 
will  only  submit  documentation  at  a  hearing."  At  the  appeal 
hearing,  which  was  conducted  by  telephone,  the  employer's  witness 
requested  a  continuance  in  order  to  submit  the  documentation  in 
question.  No  reason  was  stated  for  the  failure  to  submit  such 
documentation  prior  to  the  hearing.  The  request  was  denied.  It 
was  also  pointed  out  to  the  employer's  witness  that  the  effect  of 
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such  documentation  would  be  minimal  --  the  supervisor's  testimony 
being  the  evidence  which  might  best  serve  to  rebut  the  claimant's 

I  testimony.  The  employer's  witness  then  requested  a  continuance,  to 

a  later  date,  in  order  that  the  supervisor's  testimony  might  be 
obtained.  No  reason  was  stated  for  the  supervisor's  immediate 
unavailability  to  testify  by  telephone.  The  witness  merely 
restated  the  employer's  original  preference  to  submit  documents. 

The  request  for  a  continuance  was  denied. 

The  claimant  was  allowed  benefits  on  the  basis  of  her  unrebutted 
testimony  that  she  had  never  been  informed  of  any  schedule  change. 

HELD:  Agency  Rule  2720.215(d)  reads,  in  pertinent  part: 

A  party  to  a  telephone  hearing  must  submit  to  the 
Referee  any  documents  he  intends  to  introduce  at  the 
hearing  in  time  to  ensure  that  the  Referee  receives 

I  the  documents  before  the  date  of  the  scheduled  hearing. 

Prior  to  the  date  of  the  scheduled  hearing,  such  party 
must  also  provide  copies  of  all  documents  sent  to  the 
Referee  to  any  other  party  to  the  hearing. 

In  the  instant  case,  the  employer  had  sufficient  notice  of  the 

telephone  hearing,  including  the  date  and  time,  in  order  to  make 

such  arrangements  thought  necessary  for  the  hearing.  The  employer 

did  not  state  any  reason  for  failing  to  submit  the  documentation 

prior  to  the  hearing.  Accordingly,  the  employer's  request  for  a 

continuance  was  properly  denied  by  the  Referee. 
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Agency  Rule  2720.240  reads,  in  pertinent  part: 


The  Referee  . . .  shall  grant  a  continuance  whether 
requested  in  person,  by  telephone  or  in  writing  for 
good  cause  shown. 

Again,  the  employer  had  sufficient  notice  of  the  telephone  hearing, 
including  the  date  and  time,  in  order  to  make  such  arrangements 
thought  necessary  for  the  hearing,  including  making  available  such 
witnesses  as  may  have  had  firsthand  knowledge  of  the  facts 
pertinent  to  the  case.  The  employer’s  preference  to  submit 
documentation  did  not  establish  that  there  was  good  cause  for  the 
supervisor  not  to  testify.  Accordingly,  the  employer's  request  for 
a  continuance  was  properly  denied  by  the  Referee. 
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Good  Cause  (and  Lack  of),  Reschedule  to  Mutually  Agreeable 

Time  and  Date _ 

None 


Cross-Reference 


A  hearing  before  the  Referee  was  scheduled  for  December  17,  1984. 

On  December  13,  the  claimant  telephoned  the  Referee  and  requested 
that  the  hearing  be  rescheduled  because  of  an  unspecified  conflict 
in  the  claimant's  attorney's  schedule.  Accordingly,  the  Referee 
rescheduled  the  hearing  for  December  27.  In  the  process,  the 
Referee  telephoned  the  employer's  representative,  a  service 
company,  in  order  to  provide  notice  of  the  new  hearing  date.  Then, 
on  December  14,  the  claimant  telephoned  the  Referee  and  requested 
that  the  hearing  again  be  rescheduled,  for  December  17,  the 
original  hearing  date.  The  claimant  stated  that  she  had  decided 
not  to  retain  the  services  of  counsel,  and,  therefore,  there  was  no 
need  to  push  the  hearing  date  back  to  December  27;  her  preference 
was  that  the  hearing  be  conducted  on  December  17,  the  original 
hearing  date.  The  Referee  granted  the  claimant's  request  and  again 
telephoned  the  employer's  service  company  representative,  and  left 
a  message  in  order  to  provide  notice  of  the  correct  hearing  date. 


The  employer  did  not  appear  at  the  hearing  conducted  on  December 
17.  In  its  appeal  to  the  Board  of  Review,  the  employer  stated  that 
between  the  time  of  the  first  and  second  rescheduling  "the  employer 
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representative  had  made  commitments  that  could  not  be  changed." 

The  employer  requested  that  the  case  be  remanded  for  a  new  hearing. 

HELD:  Agency  Rule  2720.240  reads,  in  pertinent  part: 

The  Referee  . . .  shall  grant  a  continuance  whether 
requested  in  person,  by  telephone  or  in  writing 
for  good  cause  shown.  In  that  event  the  hearing 
will  be  rescheduled  to  the  earliest  mutually  agreeable 
time  and  date  . . . 

In  the  instant  case,  the  claimant's  first  request  for  a  continuance 
was  for  good  cause  shown:  an  attorney's  scheduling  conflict. 
However,  the  second  rescheduling  was  no  less  subject  to  the  "good 
cause"  requirement  than  was  the  first  rescheduling.  The  mere 
preference  of  a  party  for  one  date  over  another  --  notwithstanding 
that  such  preferred  date  was  the  date  originally  scheduled  --  did 
not  constitute  good  cause.  On  that  basis  alone,  the  hearing  should 
not  have  been  rescheduled. 

Morever,  nothing  in  the  record  indicated  that  the  final  rescheduled 
date  had  been  "mutually  agreeable."  Although  the  claimant,  as  the 
moving  party,  may  have  agreed  to  the  new  date,  the  employer,  at 
most,  had  been  advised  as  to  the  new  date.  That  was  insufficient. 
No  party  should  be  deprived  of  an  opportunity  to  testify  where,  as 
in  the  instant  case,  the  only  evidence  of  that 
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party's  assent  to  a  rescheduled  date  would  have  been  the  absence  of 
an  objection  on  the  record,  especially  where  no  opportunity  to 
object,  on  the  record,  may  have  been  provided.  For  that  reason 
also,  the  case  should  not  have  been  rescheduled. 
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Docket/Date 

ABR-84-12062  /  10-4-85 

Authority 

14th  Amendment,  U.S.  Constitution 

Title 

Cross-Examination 

Subtitle 

Bifurcated  Hearings 

Cross  Reference 

PR  195.05,  Fair  Hearing  and  Due  Process 

The  claimant  and  his  former  employer  were  scheduled  to  testify, 
by  telephone  at  an  appeal  hearing,  to  consider  a  work  separation 
issue.  Initially,  the  employer  appeared,  but  the  claimant  could 
not  be  reached.  The  Referee  proceeded  to  elicit  the  employer's 
testimony.  After  excusing  the  employer,  the  Referee  made  another 
attempt  to  contact  the  claimant,  and,  having  done  so,  in  the 
employer's  absence,  proceeded  to  elicit  testimony  from  the 
claimant.  Subsequently,  the  Referee  issued  his  decision,  based 
upon  the  parties'  testimony. 

HELD:  The  proper  purpose  of  a  hearing  is  to  provide  the  parties 

with  a  full  and  fair  opportunity  to  be  heard.  Toward  that  end, 
parties  must  be  given  a  reasonable  opportunity  to  confront  one 
another  and  rebut  one  another's  evidence.  In  the  instant  case, 
the  Referee  conduct  a  bifurcated  hearing,  during  which  the 
parties  could  not  confront  one  another  or  rebut  one  another's 
allegations.  This  did  not  constitute  a  full  and  fair  opportunity 
to  be  heard.  Accordingly,  the  decision  of  the  Referee  was  set 
aside  and  the  case  was  remanded  for  a  new  hearing. 
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Authority 

56  Ill.  Adm.  Code  2720.225 

Title 

Evidence 

Subtitle 

Subpoenaed  Documents  Not  Produced;  Effect 

Cross  Reference 

PR  195.05,  Fair  Hearing  and  Due  Process 

The  claimant  worked  as  a  balance  clerk  from  1981  until  his 
discharge  in  January,  1984.  The  employer's  Notice  of  Possible 
Ineligibility  indicated  that,  in  general,  the  claimant  had  had  an 
"uncooperative  attitude."  The  claimant  often  had  been  abusive  to 
superiors,  refusing  to  perform  work  as  assigned.  When  he  did 
perform  work,  which  he  understood  well,  he  would  do  it  sloppily, 
on  purpose.  He  would  not  work  according  to  schedule;  on  one 
occasion  he  absented  himself  from  work  in  order  to  play  golf  and 
counted  it  as  a  sick  day;  on  another  occasion,  though  denied 
permission  to  leave  work  early,  he  did  so  anyway  in  order  to 
watch  a  television  show.  The  employer  also  stated  that  the 
claimant  had  been  intoxicated  on  the  job,  on  more  than  one 
occasion.  The  employer's  witnesses  testified  to  the  above  at  an 
appeal  hearing,  after  which  the  claimant  was  disqualified  for 
benefits  for  misconduct  connected  with  his  work. 

Prior  to  a  remanded  hearing,  the  claimant  made  an  application  for 
subpoenas,  including  subpoenas  duces  tecum  for  the  employer's 
"error  accounts"  --  which  the  claimant  contended  would  establish 
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NO 

Subtitle 

Opportunity  Provided 

Cross-Reference 

PR  100,  Continuances;  PR  195.05,  Fair  Hearing  and  Due 

Process 

At  a  hearing  conducted  on  January  18,  1985,  the  employer  alleged 
that  the  claimant  had  been  discharged  for  attendance  infractions. 
Then  the  employer  requested  additional  time  in  order  to  submit 
documentation  to  that  effect.  At  the  conclusion  of  the  hearing, 
the  Referee  informed  the  parties  that  his  decision  would  remain 
pending,  until  January  31,  in  order  to  permit  the  employer  to 
submit  documentation  concerning  the  claimant's  attendance. 
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There  were  no  further  appearances  by  the  parties.  On  January  31, 
the  Referee  issued  a  decision  which  disqualified  the  claimant  for 
benefits,  on  the  basis  of  attendance  infractions.  The  claimant 
appealed  that  decision  to  the  Board  of  Review. 


HELD:  The  proper  purpose  of  a  hearing  is  to  provide  the  parties  a 

full  and  fair  opportunity  to  be  heard.  Toward  that  end,  parties 
must  be  given  an  opportunity  to  confront  and  rebut  evidence,  and 
cross-examine  testimony  pertaining  to  such  evidence. 

The  Referee's  conduct  in  the  instant  matter  --  informing  the 
parties  that  his  decision  would  be  suspended  pending  his  receipt  of 
evidence,  without  continuing  the  hearing  process  to  allow 
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attendance  of  the  parties  at  the  presentation  of  such  evidence  -- 
effectively  precluded  any  opportunity  for  the  parties  to  confront 
and  rebut  evidence,  or  cross-examine  testimony  pertaining  to  it. 

The  Referee's  conduct  was  in  substantial  conflict  with  the  proper 
purpose  of  a  hearing.  Therefore,  the  decision  of  the  Referee  was 
set  aside  and  the  matter  remanded. 
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8  5 -BRD- 0 5  261/7- 10-85 

Case  Number/Authonty 


56  Ill.  Adm  Code  2720.235 


Title 


Dismissal,  Withdrawal,  or  Abandonment 


Subtitle 


Withdrawal  Must  Be  Voluntary 


Cross-Reference 


PR  190.05,  Evidence;  PR  195.05,  Fair  Hearing  and  Due 
Process 


The  employer  petitioned  the  Board  of  Review  to  set  aside  the 
Referee's  decision  and  reinstate  its  appeal  from  the  Claims 
Adjudicator's  determination.  The  employer  stated  that  it  was 
induced  to  withdraw  its  appeal  by  the  Referee,  who  had  concluded  -- 
prior  to  taking  any  evidence  and  without  making  a  record  --  that 
the  employer's  appeal  had  been  untimely.  The  employer  further 
stated  that  in  a  conversation  with  the  Referee  subsequent  to  the 
issuance  of  his  decision,  the  Referee  admitted  that  he  had 
miscalculated  in  determining  the  timeliness  of  the  appeal,  and  that 
the  appeal  had  been  timely  in  fact. 


- 


HELD;  Agency  Rule  2720.235  reads,  in  pertinent  part: 

The  appellant  may  voluntarily  withdraw  his  appeal  . . . 
at  any  time  before  the  Referee's  decision  is  issued. 

The  Rule  speaks  to  voluntary  withdrawals.  It  is  improper  for  a 

Referee  to  act  as  an  advocate,  advising  a  party  to  withdraw.  In 

the  instant  matter,  because  the  Referee  had  acted  as  an  advocate, 

advising  the  employer  to  withdraw,  the  Board  of  Review  was 

compelled  to  set  aside  that  withdrawal  decision  and  reinstate  the 

employer ' s  appeal . 
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PRECEDENTS 
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Case  Number/Authority 

56  Ill.  Adm  Code  2720.270 

Dismissal , 

Title 

Withdrawal,  or  Abandonment 

Making  a  Record  and  Writing  a  Proper  Decision 

Subtitle 


PR  190.05,  Evidence 

Cross-Relerence 


One  of  the  issues  to  be  decided  upon  appeal  was  whether  the 
employer  had  filed  a  sufficient  and  timely  Protest  of  Benefit 
Payment,  in  accordance  with  Agency  Rule  2720.130. 


The  record  forwarded  to  the  Board  of  Review  by  the  Referee 
contained  only  one  document  --  a  copy  of  the  employer's  appeal  from 
the  Claims  Adjudicator's  determination. 

Following  the  hearing,  the  Referee  issued  a  decision  which 
dismissed  the  employer's  appeal.  Under  the  section  of  the  decision 
reserved  for  "Findings  of  Fact,"  the  Referee  made  no  reference  to 
facts  specific  to  the  case,  but,  instead,  set  forth  a  general 
conclusion  that  the  employer  failed  to  comply  with  Agency  Rule 
2720.130. 

HELD:  Agency  Rule  2720.270  reads,  in  pertinent  part: 

The  Referee's  decision  will  include  findings  of 
fact  and  conclusions  of  law,  separately  stated 
and  based  on  the  preponderance  of  the  credible, 
legally  competent  evidence  in  the  record. 
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In  the  instant  matter,  the  Referee's  decision  was  inadequate  for 
two  reasons.  First,  the  Referee's  decision  was  not  based  upon 
evidence  in  the  record.  Second,  the  decision  did  not  separately 
state  findings  of  fact  and  conclusions  of  law.  From  an  inadequate 
record  and  inadequate  decision,  the  Board  of  Review  was  unable  to 
determine  whether  the  employer  filed  a  Protest  at  all,  or,  if  it 
did,  whether  the  Protest  was  insufficient,  untimely,  or  both. 


The  case  was  remanded  with  instructions  to  the  Referee  to  complete 
the  record,  then  issue  a  new  decision,  incorporating  findings  of 
fact  specific  to  the  case.  Those  findings  were  to  include  the  date 
of  Notice  to  the  Last  Employer,  the  date  by  which  the  employer  had 
to  respond,  and  what  the  employer's  response,  if  any,  stated.  The 
Referee  was  further  instructed  to  set  forth  a  conclusion, 
separately  stated,  showing  that  the  employer's  Protest  was  timely 
or  untimely  with  respect  to  the  due  date,  or  was  sufficient  or 
insufficient  with  respect  to  content  --  including  the  reasons 
therefore . 
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Authority 

Sect.  500C  of  the  Act  and  56  Ill. 

Adm.  Code  2720.245 

Title 

Evidence 

Subtitle 

Burden  of  Coming  Forward 

Cross  Reference 

PR  380.2,  Rehearing  or  Review;  AA 

190.1,  Evidence 

In  his  decision,  the  Referee  wrote: 

The  employer  appealed  the  determination  allowing 
benefits  under  Section  500C.  Therefore,  the 
employer  had  the  burden  of  going  forward  with  the 
evidence.  The  testimony  of  the  employer  added 
nothing  to  the  evidence  submitted  to  the  Claims 
Adjudicator  ...  (Therefore)  the  employer  did  not 
go  forward  with  the  evidence  (and)  the  claimant 
is  eligible  for  benefits  . . . 

HELD:  At  an  appeal  hearing,  the  appellant  has  the  burden  of 

coming  forward  with  evidence  to  show  that  the  Adjudicator's 
determination  is  incorrect.  This  does  not  preclude  the  appellant 
from  coming  forward  with  some  evidence  previously  presented,  or 
with  evidence  in  all  respects  identical  to  the  evidence  presented 
earlier.  The  burden  of  coming  forward  should  not  be  confused 
with  the  weight  of  the  evidence  or  a  burden  of  proof. 

Further,  a  finding  of  fact  by  a  Referee  identical  to  that  of  the 
Claims  Adjudicator  does  not  require  that  the  Referee  come  to  the 
same  conclusion  of  law  as  the  Adjudicator.  A  legal  conclusion  is 
one  which  must  follow,  as  a  matter  of  law,  from  a  given  set  of 
facts.  It  is  the  Referee's  responsibility  --  as  the  appellate 
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tribunal  --  to  render  a  legal  conclusion.  He  is  not  absolved 
from  this  responsibility  just  because  a  Claims  Adjudicator  has 
made  similar  findings  of  fact,  irrespective  of  the  Adjudicator’s 
conclusion. 


As  it  happened,  in  this  case,  the  Board  of  Review  found  that  the 
Claims  Adjudicator’s  conclusion  --  and,  therefore,  the  Referee's 
--  was  incorrect. 
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Docket/Date 

Johnson  v.  Board  of  Review, 

479  N.E.  2d  1082  (1985) 

Authority 

Sections  500C  and  801  of  the 

Act 

Title 

Evidence 

Subtitle 

Making  a  Record 

Cross  Reference 

PR  380.2,  Review;  AA  190.05, 

Evidence 

The  claimant  filed  a  claim  for  unemployment  insurance  benefits, 
for  the  period  February  22,  1981  through  July  5,  1981.  The 
Claims  Adjudicator  determined  that  the  claimant  was  ineligible, 
pursuant  to  the  provisions  of  Section  500C  of  the  Act,  in  that  he 
had  not  met  his  burden  of  demonstrating  that  he  had  been 
available  for  and  actively  seeking  work  during  the  period  under 
review. 

The  claimant  appealed,  requesting  that  certification  forms  which 
he  had  filed  with  the  Local  Office  be  considered  at  the  appeal 
hearing.  The  forms  listed  the  claimant's  job  contacts  and  had 
been  filed  by  the  claimant  every  2  weeks,  as  required  by  the 
Department's  rules.  Those  certification  forms  were  never 
forwarded  by  the  Local  Office  and  were  not  made  a  part  of  the 
record  at  the  appeal  hearing,  during  which  the  claimant  testified 
about  his  job  contacts  and  his  availability  for  work.  After  the 
hearing,  the  Referee  issued  a  decision  affirming  the 
Adjudicator's  determination  that  the  claimant  had  not  been 
available  for  or  actively  seeking  work.  The  Board  of  Review  also 
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affirmed  the  denial  of  benefits. 

The  claimant  filed  an  action  for  administrative  review.  His 
complaint  alleged  that  the  decision  denying  benefits  violated 
Section  801  of  the  Unemployment  Insurance  Act,  which  stated,  in 
pertinent  part: 

At  any  hearing  (bearing  upon  the  issue)  the  ... 
claimant's  certification  that,  during  the  week  or 
weeks  affected  by  the  hearing,  he  was  ‘able  to  work, 
available  for  work,  and  actively  seeking  work  . . . 
shall  be  a  part  of  the  record  . . . 

HELD:  Under  Section  801  of  the  Act,  the  Agency  is  required  to 

submit  certification  forms  which  it  has  in  its  possession.  If 
those  forms  are  not  submitted  and  made  a  part  of  the  record,  as 
a  matter  of  law  a  decision  denying  benefits  under  Section  500C 
cannot  stand.  In  the  instant  case,  because  the  claimant's 
certification  forms  were  not  made  a  part  of  the  record,  the 
claimant  could  not  be  denied  benefits.  The  decision  of  the  Board 
of  Review  was  reversed. 
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Docket/Date 

ABR- 92  - 13791  &  ABR-93-8425  /  5-14-94 

Authority 

Sections  601  and  602  of  the  Act 

Title 

Evidence 

Subtitle 

Burden  of  Proof  vs  Going  Forward  with  Evidence 

Cross  Reference 

None 

At  the  start  of  a  hearing  (ABR-92 - 13791)  ,  a  Referee  remarked: 
"This  is  the  claimant's  appeal;  therefore,  the  claimant  has  the 
burden  of  proof  and  will  go  first."  After  a  hearing  (ABR- 93  -  8425 )  , 
a  Referee  ruled  that  the  appellant  did  not  meet  its  burden  of  proof 
because  he  "failed  to  establish  a  basis  which  would  justify 
reversing  the  Local  Office  determination." 

HELD:  The  burden  of  proof  has  nothing  to  do  with  whether  a  party 
is  an  appellant  or  the  order  in  which  evidence  is  presented.  The 
burden  of  proof  is  the  same  at  every  stage  of  adjudication  and  does 
not  necessarily  lie  with  the  party  bringing  an  appeal,  but  lies 
with  the  party  in  a  better  position  to  know  the  underlying 
circumstances  of  a  work  separation:  the  claimant  in  a  voluntary 
leaving  case,  the  employer  in  a  discharge  case.  Another  way  of 
stating  this  is  that  if  the  evidence  on  both  sides  is  equal  or  if 
neither  side  appears  to  have  prevailed  by  a  preponderance  of  the 
evidence,  the  party  with  the  burden  of  proof  (the  claimant  in  a 
voluntary  leaving  case,  the  employer  in  a  discharge  case)  loses. 
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Authority 

14th  Amendment,  U.S.  Constitution 

Title 

Fair  Hearing  and  Due  Process 

Subtitle 

Bifurcated  Hearings 

Cross  Reference 

PR  108.05,  Cross-Examination 

The  claimant  and  his  former  employer  were  scheduled  to  testify, 
by  telephone  at  an  appeal  hearing,  to  consider  a  work  separation 
issue.  Initially,  the  employer  appeared,  but  the  claimant  could 
not  be  reached.  The  Referee  proceeded  to  elicit  the  employer's 
testimony.  After  excusing  the  employer,  the  Referee  made  another 
attempt  to  contact  the  claimant,  and,  having  done  so,  in  the 
employer's  absence,  proceeded  to  elicit  testimony  from  the 
claimant.  Subsequently,  the  Referee  issued  his  decision,  based 
upon  the  parties'  testimony. 

HELD:  The  proper  purpose  of  a  hearing  is  to  provide  the  parties 

with  a  full  and  fair  opportunity  to  be  heard.  Toward  that  end, 
parties  must  be  given  a  reasonable  opportunity  to  confront  one 
another  and  rebut  one  another's  evidence.  In  the  instant  case, 
the  Referee  conduct  a  bifurcated  hearing,  during  which  the 
parties  could  not  confront  one  another  or  rebut  one  another's 
allegations.  This  did  not  constitute  a  full  and  fair  opportunity 
to  be  heard.  Accordingly,  the  decision  of  the  Referee  was  set 
aside  and  the  case  was  remanded  for  a  new  hearing. 
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Docket/Date 

ABR-84-12201  /  3-21-85 

Authority 

56  Ill.  Adm.  Code  2720.225 

Title 

Fair  Hearing  and  Due  Process 

Subtitle 

Subpoenaed  Documents  Not  Produced;  Effect 

Cross  Reference 

PR  190.05,  Evidence 

The  claimant  worked  as  a  balance  clerk  from  1981  until  his 
discharge  in  January,  1984.  The  employer's  Notice  of  Possible 
Ineligibility  indicated  that,  in  general,  the  claimant  had  had  an 
"uncooperative  attitude."  The  claimant  often  had  been  abusive  to 
superiors,  refusing  to  perform  work  as  assigned.  When  he  did 
perform  work,  which  he  understood  well,  he  would  do  it  sloppily, 
on  purpose.  He  would  not  work  according  to  schedule;  on  one 
occasion  he  absented  himself  from  work  in  order  to  play  golf  and 
counted  it  as  a  sick  day;  on  another  occasion,  though  denied 
permission  to  leave  work  early,  he  did  so  anyway  in  order  to 
watch  a  television  show.  The  employer  also  stated  that  the 
claimant  had  been  intoxicated  on  the  job,  on  more  than  one 
occasion.  The  employer's  witnesses  testified  to  the  above  at  an 
appeal  hearing,  after  which  the  claimant  was  disqualified  for 
benefits  for  misconduct  connected  with  his  work. 

Prior  to  a  remanded  hearing,  the  claimant  made  an  application  for 
subpoenas,  including  subpoenas  duces  tecum  for  the  employer's 
"error  accounts"  --  which  the  claimant  contended  would  establish 
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that  he  had  worked  to  the  best  of  his  ability  ("over  100%");  for 
the  employer's  attendance  records;  and  for  the  employer's  time 
cards  --  in  particular,  the  time  cards  of  the  claimant  and  his 
supervisor,  whom  the  claimant  alleged  had  come  to  work  late  and 
left  work  early  more  often  than  the  claimant.  The  Referee  agreed 
to  issue  all  the  subpoenas  sought  by  the  claimant. 

In  response  to  the  subpoenas  duces  tecum,  the  employer  was 
prepared  to  produce  its  error  account  book  and  its  attendance 
records,  but  not  the  time  cards  requested  by  the  claimant,  due  to 
the  time  and  expense  involved  in  locating  and  shipping  them  from 
storage  facilities  in  another  state.  However,  the  employer  was 
willing  to  stipulate  that  the  claimant  may  have  worked  longer 
hours  than  his  supervisor.  The  proposed  stipulation  was 
presented  to  the  claimant  several  days  before  the  hearing  was  to 
commence;  he  never  indicated  that  the  proposed  stipulation  was 
unacceptable  to  him. 

On  October  18,  1984,  the  claimant  and  the  employer  appeared  for 
the  appeal  hearing.  The  claimant  informed  the  Referee  that  he 
would  not  proceed  without  the  time  cards.  The  claimant  then 
walked  out  of  the  hearing  room.  The  Referee  considered  the 
evidence  before  him,  including  that  previously  submitted,  and 
issued  a  decision  which  disqualified  the  claimant  for  benefits. 
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Upon  further  appeal,  the  claimant  contended  that  he  had  been 
denied  a  fair  hearing  because  the  employer  had  not  been  compelled 
to  produce  the  subpoenaed  time  cards. 


HELD:  A  Referee  shall  allow  a  request  for  a  subpoena  unless  he 

finds  that  the  evidence  sought  is  immaterial,  irrelevant,  or 
cumulative.  The  request  having  been  allowed,  if  a  party  fails  to 
obey  a  subpoena  of  the  Referee,  the  Referee  shall  treat  the 
evidence  required  by  the  subpoena,  but  not  produced,  as 
establishing  the  truth  of  the  position  of  the  party  who 
subpoenaed  the  documents. 


In  the  instant  case,  the  subpoena  for  the  time  cards  should  not 
have  been  issued  in  the  first  place.  The  claimant  had  never 
shown  that  his  supervisor's  hours  were  material  or  relevant  to 
his  claim.  The  claimant's  hours,  not  to  mention  allegations  of 
his  intoxication  and  insubordination,  were  in  question.  Even  so, 
the  claimant  had  no  basis  for  complaining  about  the  employer's 
failure  to  produce  the  time  cards,  since,  either  by  the 
employer's  failure  to  produce  the  time  cards  or  by  the  employer's 
offer  to  enter  into  a  stipulation,  the  truth  of  the  claimant's 
position  would  have  been  established:  that  the  claimant  worked 
longer  hours  than  his  supervisor  --  which,  again,  was  neither 
material  or  relevant. 
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It  is  not  the  purpose  of  the  Act  to  require  the  production  of 
records  unnecessary  for  a  full,  fair,  and  impartial  hearing.  In 
the  instant  case,  the  failure  of  the  employer  to  produce 
unnecessary  time  cards  did  not  deny  the  claimant  a  fair  hearing. 
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Docket/Date 

ABR-84-12201  /  3-21-85 

*  Authority 

56  Ill.  Adm.  Code  2720.225 

Title 

Fair  Hearing  and  Due  Process 

Subtitle 

Subpoenaed  Documents  Not  Produced;  Effect 

Cross  Reference 

PR  190.05,  Evidence 

The  claimant  worked  as  a  balance  clerk  from  1981  until  his 
discharge  in  January,  1984.  The  employer's  Notice  of  Possible 
Ineligibility  indicated  that,  in  general,  the  claimant  had  had  an 
"uncooperative  attitude."  The  claimant  often  had  been  abusive  to 
superiors,  refusing  to  perform  work  as  assigned.  When  he  did 
perform  work,  which  he  understood  well,  he  would  do  it  sloppily. 


on  purpose.  He  would  not  work  according  to  schedule;  on  one 
occasion  he  absented  himself  from  work  in  order  to  play  golf  and 
counted  it  as  a  sick  day;  on  another  occasion,  though  denied 
permission  to  leave  work  early,  he  did  so  anyway  in  order  to 
watch  a  television  show.  The  employer  also  stated  that  the 
claimant  had  been  intoxicated  on  the  job,  on  more  than  one 
occasion.  The  employer's  witnesses  testified  to  the  above  at  an 
appeal  hearing,  after  which  the  claimant  was  disqualified  for 
benefits  for  misconduct  connected  with  his  work. 


Prior  to  a  remanded  hearing,  the  claimant  made  an  application  for 
subpoenas,  including  subpoenas  duces  tecum  for  the  employer's 
"error  accounts"  --  which  the  claimant  contended  would  establish 
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that  he  had  worked  to  the  best  of  his  ability  ("over  100%");  for 
the  employer's  attendance  records;  and  for  the  employer's  time 
cards  --  in  particular,  the  time  cards  of  the  claimant  and  his 
supervisor,  whom  the  claimant  alleged  had  come  to  work  late  and 
left  work  early  more  often  than  the  claimant.  The  Referee  agreed 
to  issue  all  the  subpoenas  sought  by  the  claimant. 


In  response  to  the  subpoenas  duces  tecum,  the  employer  was 
prepared  to  produce  its  error  account  book  and  its  attendance 
records,  but  not  the  time  cards  requested  by  the  claimant,  due  to 
the  time  and  expense  involved  in  locating  and  shipping  them  from 
storage  facilities  in  another  state.  However,  the  employer  was 
willing  to  stipulate  that  the  claimant  may  have  worked  longer 
hours  than  his  supervisor.  The  proposed  stipulation  was 
presented  to  the  claimant  several  days  before  the  hearing  was  to 
commence;  he  never  indicated  that  the  proposed  stipulation  was 
unacceptable  to  him. 


On  October  18,  1984,  the  claimant  and  the  employer  appeared  for 
the  appeal  hearing.  The  claimant  informed  the  Referee  that  he 
would  not  proceed  without  the  time  cards.  The  claimant  then 
walked  out  of  the  hearing  room.  The  Referee  considered  the 
evidence  before  him,  including  that  previously  submitted,  and 
issued  a  decision  which  disqualified  the  claimant  for  benefits. 
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Upon  further  appeal,  the  claimant  contended  that  he  had  been 
denied  a  fair  hearing  because  the  employer  had  not  been  compelled 
to  produce  the  subpoenaed  time  cards. 


HELD:  A  Referee  shall  allow  a  request  for  a  subpoena  unless  he 

finds  that  the  evidence  sought  is  immaterial,  irrelevant,  or 
cumulative.  The  request  having  been  allowed,  if  a  party  fails  to 
obey  a  subpoena  of  the  Referee,  the  Referee  shall  treat  the 
evidence  required  by  the  subpoena,  but  not  produced,  as 
establishing  the  truth  of  the  position  of  the  party  who 
subpoenaed  the  documents . 


In  the  instant  case,  the  subpoena  for  the  time  cards  should  not 
have  been  issued  in  the  first  place.  The  claimant  had  never 
shown  that  his  supervisor's  hours  were  material  or  relevant  to 
his  claim.  The  claimant's  hours,  not  to  mention  allegations  of 
his  intoxication  and  insubordination,  were  in  question.  Even  so, 
the  claimant  had  no  basis  for  complaining  about  the  employer's 
failure  to  produce  the  time  cards,  since,  either  by  the 
employer's  failure  to  produce  the  time  cards  or  by  the  employer's 
offer  to  enter  into  a  stipulation,  the  truth  of  the  claimant's 
position  would  have  been  established:  that  the  claimant  worked 
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It  is  not  the  purpose  of  the  Act  to  require  the  production  of 
records  unnecessary  for  a  full,  fair,  and  impartial  hearing.  In 
the  instant  case,  the  failure  of  the  employer  to  produce 
unnecessary  time  cards  did  not  deny  the  claimant  a  fair  hearing. 
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56  Ill  Adm  Code  2720 . 315b2 


Title 


Evidence 


Subtitle 


Additional 


Cross-Reference 


MC  190.15,  Evidence,  Weight  and  Sufficiency 
MC  190.1,  Burden  of  Proof  and  Presumptions 


At  an  appeals  hearing  before  a  Referee,  on  August  23,  1984,  the 
claimant  and  witnesses  for  the  employer  appeared  and  testified  to 
consider  the  issue  of  whether  the  claimant  had  been  discharged  for 
misconduct  connected  with  her  work.  Based  upon  his  findings,  the 
Referee  issued  a  decision  which  allowed  benefits  to  the  claimant. 
The  employer  appealed  to  the  Board  of  Review,  and  in  connection 
with  that  appeal,  the  employer  submitted  an  affidavit,  by  the 
claimant's  supervisor,  which  purported  to  refute  the  testimony 
furnished  by  the  claimant  at  the  August  23  hearing  --  which  the 
supervisor  had  not  attended.  The  affidavit  was  not  accompanied  by 
any  statement  providing  a  reason  for  the  supervisor's  failure  to 
attend  the  August  23  hearing.  The  record  did  not  show  that  the 
employer  had  requested  a  continuance  of  the  hearing  in  order  to 
present  the  supervisor's  testimony. 


HELD:  Agency  Rule  2720.315(b)(2)  reads,  in  pertinent  part: 


If  the  party  who  filed  a  request  to  submit 
additional  evidence,  or  his  witness,  failed 
to  appear  at  a  scheduled  hearing,  the  party 
must  show  either  that  he  did  not  receive  timely 
notice  of  the  hearing,  that  his  failure  to  appear 
at  the  hearing  was  due  to  circumstances  beyond  his 
control  or  that  he  requested  a  continuance  before 
the  conclusion  of  the  hearing,  which  was  denied. 
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In  the  instant  case,  because  no  reason  was  provided  for  the 
supervisor's  failure  to  appear  at  the  original  hearing,  and  because 
no  continuance  had  been  requested,  the  Board  of  Review  refused  to 
consider  the  substance  of  the  supervisor's  affidavit.  The 
claimant's  testimony,  in  person,  under  oath  and  subject  to 
cross-examination,  was  entitled  to  the  greater  weight. 

Accordingly,  it  could  not  be  concluded  that  the  claimant  had  been 
discharged  for  misconduct  connected  with  her  work. 
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Case  Number/Authority 

56  Ill  Adm  Code  2720.235 


Title 


Evidence 


Subtitle 


Making  a  Record 


Cross-Reference 


PR  145.05,  Withdrawal;  PR  195.05,  Fair  Hearing  and  Due 
Process 


The  employer  petitioned  the  Board  of  Review  to  set  aside  the 
Referee's  decision  and  reinstate  its  appeal  from  the  Claims 
Adjudicator's  determination.  The  employer  stated  that  it  was 
induced  to  withdraw  its  appeal  by  the  Referee,  who  had  concluded  -■ 
prior  to  taking  any  evidence  and  without  making  a  record  --  that 
the  employer's  appeal  had  been  untimely.  The  record  forwarded  to 
the  Board  of  Review  did  not  contain  a  written,  signed  statement  or 
an  oral  statement  by  the  employer  on  the  record  to  the  effect  that 
the  employer  wished  to  withdraw. 

HELD:  Agency  Rule  2720.235  reads,  in  pertinent  part: 

The  appellant  may  voluntarily  withdraw  his  appeal 
by  signed  written  statement  filed  with  the  Referee 
or  by  oral  statement  on  the  record  at  any  time  before 
the  Referee's  decision  is  issued. 

In  the  instant  matter,  the  withdrawal  decision  of  the  Referee  was 
not  accompanied  by  either  a  written  statement  or  the  taking  of  an 
oral  statement  on  the  record.  It  could  not  be  said  that  the 
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Referee's  decision  was  supported  by  the  law.  The  Referee's 
decision  was  set  aside,  and  the  employer's  appeal  was  reinstated. 
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Evidence 


56  Ill  Adm  Code  2720.205(c) 
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Subtitle 


Nonparty  Employer 


Cross-Reference 


PR  25.05,  Appearance;  PR  275.05,  Jurisdiction  and  Powers 
of  Tribunal 


On  November  30,  1984,  notice  was  mailed  to  the  employer  that  the 
claimant  had  filed  a  claim  for  unemployment  insurance  benefits. 

The  notice  informed  the  employer  that  it  could  become  a  party  to 
the  proceedings  if  it  filed  a  Notice  of  Possible  Ineligibility  or  a 
letter  in  lieu  thereof  within  ten  days.  The  employer  filed  no 
Notice  of  Possible  Ineligibility  or  letter  in  lieu  thereof. 
Nonetheless,  the  claimant  was  disqualified  for  benefits,  and  filed 
an  appeal.  An  appeal  hearing  was  scheduled  for  January  17,  1985, 
to  consider  the  issue  of  whether  the  claimant  had  left  work 
voluntarily  without  good  cause  attributable  to  the  employer.  Prior 
to  that  hearing,  a  prospective  witness  for  the  employer  telephoned 
the  Referee's  supervisor.  The  Referee's  supervisor  told  the 
witness  that  the  employer  need  not  appear  at  the  hearing,  because 
it  had  no  "say  so"  in  the  matter. 


Subsequently,  the  Referee  conducted  a  hearing  at  which  only  the 
claimant  appeared.  On  the  basis  of  the  evidence  presented,  the 
Referee  issued  a  decision  allowing  benefits  to  the  claimant.  The 
employer  then  filed  an  appeal  to  the  Board  of  Review,  expressing  a 
desire  to  present  evidence  at  a  hearing. 
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HELD:  Agency  Rule  2720.205(c)  reads,  in  pertinent  part: 


In  the  event  that  a  claimant  appeals  an 
Adjudicator's  determination  regarding  a 
separation  issue  . . .  and  where  the  employer 
from  which  the  separation  occurred  is  not  a 
party,  such  employer  will  receive  notice  of 
hearing  which  he  may  attend  as  a  nonparty 
and  present  such  facts  and  evidence  as  he  may 
possess . 


Therefore,  even  though  the  employer  may  have  been  a  nonparty,  the 
employer  still  should  have  been  afforded  an  opportunity  to  appear 
at  the  hearing  and  present  such  facts  and  evidence  as  it  possessed. 
The  decision  of  the  Referee  was  set  aside,  and  the  case  was 
remanded . 
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PR  100,  Continuances;  PR  108.05,  Cross-Examination;  PR 
195 . 0 5  .  Fair  Hearing 


At  a  hearing  conducted  on  January  18,  1985,  the  employer  alleged 
that  the  claimant  had  been  discharged  for  attendance  infractions. 
Then  the  employer  requested  additional  time  in  order  to  submit 
documentation  to  that  effect.  At  the  conclusion  of  the  hearing, 
the  Referee  informed  the  parties  that  his  decision  would  remain 
pending,  until  January  31,  in  order  to  permit  the  employer  to 
submit  documentation  concerning  the  claimant's  attendance. 

There  were  no  further  appearances  by  the  parties.  On  January  31, 
the  Referee  issued  a  decision  which  disqualified  the  claimant  for 
benefits,  on  the  basis  of  attendance  infractions.  The  claimant 
appealed  that  decision  to  the  Board  of  Review. 

The  record  of  the  hearing  forwarded  to  the  Board  of  Review  did  not 
contain  any  documentation  concerning  the  claimant's  attendance,  nor 
was  it  disclosed  whether  the  employer  had  in  fact  furnished  the 
documentation  as  it  had  stated  it  would.  Nor  did  the  Referee  cite 
in  his  decision  whether  he  had  relied  upon  any  such  documentation 
in  rendering  his  decision. 
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HELD:  When  material  information  has  not  been  made  a  part  of  the 
record,  and  no  reason  for  its  omission  has  been  provided,  the 
record  may  be  rendered  inadequate.  From  an  inadequate  record,  it 
cannot  be  determined  whether  the  Referee  made  a  correct  finding  of 
fact  or  whether  his  decision  was  supported  by  the  law.  Those  being 
circumstances  in  the  instant  case,  the  decision  of  the  Referee  was 
set  aside  and  the  matter  remanded. 
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PR  145.05,  Dismissal 

Cross  Reference 

One  of  the  issues  to  be  decided  upon  appeal  was  whether  the 
employer  had  filed  a  sufficient  and  timely  Protest  of  Benefit 
Payment,  in  accordance  with  Agency  Rule  2720.130. 

The  record  forwarded  to  the  Board  of  Review  by  the  Referee 
contained  only  one  document  --  a  copy  of  the  employer's  appeal  from 
the  Claims  Adjudicator's  determination. 

)  Following  the  hearing,  the  Referee  issued  a  decision  which 

dismissed  the  employer's  appeal.  Under  the  section  of  the  decision 
reserved  for  "Findings  of  Fact,"  the  Referee  made  no  reference  to 
facts  specific  to  the  case,  but,  instead,  set  forth  a  general 
conclusion  that  the  employer  failed  to  comply  with  Agency  Rule 
2720.130. 

HELD:  Agency  Rule  2720.270  reads,  in  pertinent  part: 

The  Referee's  decision  will  include  findings  of 
fact  and  conclusions  of  law,  separately  stated  and 
based  on  the  preponderance  of  the  credible,  legally 
competent  evidence  in  the  record. 
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In  the  instant  matter,  the  Referee's  decision  was  inadequate  for 
two  reasons.  First,  the  Referee's  decision  was  not  based  upon 
evidence  in  the  record.  Second,  the  decision  did  not  separately 
state  findings  of  fact  and  conclusions  of  law.  From  an  inadequate 
record  and  inadequate  decision,  the  Board  of  Review  was  unable  to 
determine  whether  the  employer  filed  a  Protest  at  all,  or,  if  it 
did,  whether  the  Protest  was  insufficient,  untimely,  or  both. 

The  case  was  remanded  with  instructions  to  the  Referee  to  complete 
the  record,  then  issue  a  new  decision,  incorporating  findings  of 
fact  specific  to  the  case.  Those  findings  were  to  include  the  date 
of  Notice  to  the  Last  Employer,  the  date  by  which  the  employer  had 
to  respond,  and  what  the  employer's  response,  if  any,  stated.  The 
Referee  was  further  instructed  to  set  forth  a  conclusion, 
separately  stated,  showing  that  the  employer's  Protest  was  timely 
or  untimely  with  respect  to  the  due  date,  or  was  sufficient  or 
insufficient  with  respect  to  content  --  including  the  reasons 
therefore . 


C' 


(' 


Issue/Digest  Code 

PROCEDURE/PR  190.05 

Docket/Date 

85-BRD-05853/8-9-85 

Case  Number/Authority 
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During  an  appeal  hearing  conducted  in  March,  1985,  the  claimant 
testified  that  he  quit  work  due  to  an  ailment,  which  he  purportedly- 
wished  to  corroborate  by  presenting  a  document  supposedly  signed  by 
his  treating  physician. 

The  Referee  marked  the  document  "Exhibit  Number  1,"  but  did  not 
otherwise  identify  it,  or  read  its  contents  into  the  record,  or 
prepare  copies  of  it,  before,  apparently,  returning  it  to  the 
claimant. 

Subsequently,  the  Referee  issued  a  decision  which  disqualified  the 
claimant  for  benefits  for  Voluntary  Leaving,  under  Section  601A  of 
the  Act. 

HELD:  When  material  information  has  not  properly  been  made  a  part 
of  the  record,  the  record  may  be  rendered  inadequate.  From  an 
inadequate  record,  it  cannot  be  determined  whether  a  Referee  made  a 
correct  finding  of  fact  or  whether  his  decision  was  supported  by 
the  law.  In  the  instant  matter,  in  the  absence  of  a  copy  of 
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"Exhibit  Number  1,"  the  Board  of  Review  was  unable  to  determine 
whether  or  not  the  claimant  left  work  under  circumstances  which 
precluded  the  disqualifying  provisions  of  Section  601A  from 
applying  by  reason  of  the  exemption  provisions  of  Section  601B-1, 
based  in  large  part  upon  the  requirement  that  a  licensed, 
practicing  physician  has  deemed  the  claimant  unable  to  work. 
Therefore,  it  could  not  be  concluded  that  the  Referee  made  a 
correct  finding  of  fact  or  that  his  decision  was  supported  by  the 
law.  The  decision  of  the  Referee  was  set  aside,  and  the  case  was 
remanded  with  instructions  to  procure  the  document  in  question. 
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Sect.  500C  of  the  Act  and  56  Ill. 
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Title  • 

Evidence 

Subtitle 

Burden  of  Coming  Forward 

Cross  Reference 

PR  380.2,  Rehearing  or  Review;  AA 

190.1,  Evidence 

In  his  decision,  the  Referee  wrote: 

The  employer  appealed  the  determination  allowing 
benefits  under  Section  500C.  Therefore,  the 
employer  had  the  burden  of  going  forward  with  the 
evidence.  The  testimony  of  the  employer  added 
nothing  to  the  evidence  submitted  to  the  Claims 
Adjudicator  ...  (Therefore)  the  employer  did  not 
go  forward  with  the  evidence  (and)  the  claimant 
is  eligible  for  benefits  . . . 

HELD:  At  an  appeal  hearing,  the  appellant  has  the  burden  of 

coming  forward  with  evidence  to  show  that  the  Adjudicator's 
determination  is  incorrect.  This  does  not  preclude  the  appellant 
from  coming  forward  with  some  evidence  previously  presented,  or 
with  evidence  in  all  respects  identical  to  the  evidence  presented 

earlier.  The  burden  of  coming  forward  should  not  be  confused 

\ 

with  the  weight  of  the  evidence  or  a  burden  of  proof. 

Further,  a  finding  of  fact  by  a  Referee  identical  to  that  of  the 
Claims  Adjudicator  does  not  require  that  the  Referee  come  to  the 
same  conclusion  of  law  as  the  Adjudicator.  A  legal  conclusion  is 
one  which  must  follow,  as  a  matter  of  law,  from  a  given  set  of 
facts.  It  is  the  Referee's  responsibility  --  as  the  appellate 
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tribunal  --  to  render  a  legal  conclusion.  He  is  not  absolved 
from  this  responsibility  just  because  a  Claims  Adjudicator  has 
made  similar  findings  of  fact,  irrespective  of  the  Adjudicator's 
conclusion. 

As  it  happened,  in  this  case,  the  Board  of  Review  found  that  the 
Claims  Adjudicator's  conclusion  --  and,  therefore,  the  Referee's 
--  was  incorrect. 
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Johnson  v.  Board  of  Review, 

479  N.E.  2d  1082  (1985) 

Authority 

Sections  500C  and  801  of  the 

Act 

Title 

Evidence 

Subtitle 

Making  a  Record 

Cross  Reference 

PR  380.2,  Review ;  AA  190.05, 

Evidence 

The  claimant  filed  a  claim  for  unemployment  insurance  benefits, 
for  the  period  February  22,  1981  through  July  5,  1981.  The 
Claims  Adjudicator  determined  that  the  claimant  was  ineligible, 
pursuant  to  the  provisions  of  Section  500C  of  the  Act,  in  that  he 
had  not  met  his  burden  of  demonstrating  that  he  had  been 
available  for  and  actively  seeking  work  during  the  period  under 
review. 

The  claimant  appealed,  requesting  that  certification  forms  which 
he  had  filed  with  the  Local  Office  be  considered  at  the  appeal 
hearing.  The  forms  listed  the  claimant's  job  contacts  and  had 
been  filed  by  the  claimant  every  2  weeks,  as  required  by  the 
Department's  rules.  Those  certification  forms  were  never 
forwarded  by  the  Local  Office  and  were  not  made  a  part  of  the 
record  at  the  appeal  hearing,  during  which  the  claimant  testified 
about  his  job  contacts  and  his  availability  for  work.  After  the 
hearing,  the  Referee  issued  a  decision  affirming  the 
Adjudicator's  determination  that  the  claimant  had  not  been 
available  for  or  actively  seeking  work.  The  Board  of  Review  also 

_ X _ _ _ — - - - 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


. 


PROCEDURE 


PR  190.05 


No.  83-2984 


2 


affirmed  the  denial  of  benefits. 

The  claimant  filed  an  action  for  administrative  review.  His 
complaint  alleged  that  the  decision  denying  benefits  violated 
Section  801  of  the  Unemployment  Insurance  Act,  which  stated,  in 
pertinent  part: 

At  any  hearing  (bearing  upon  the  issue)  the  ... 
claimant's  certification  that,  during  the  week  or 
weeks  affected  by  the  hearing,  he  was  able  to  work, 
available  for  work,  and  actively  seeking  work  . . . 
shall  be  a  part  of  the  record  . . . 

HELD:  Under  Section  801  of  the  Act,  the  Agency  is  required  to 

submit  certification  forms  which  it  has  in  its  possession.  If 
those  forms  are  not  submitted  and  made  a  part  of  the  record,  as 
a  matter  of  law  a  decision  denying  benefits  under  Section  500C 
cannot  stand.  In  the  instant  case,  because  the  claimant's 
certification  forms  were  not  made  a  part  of  the  record,  the 
claimant  could  not  be  denied  benefits.  The  decision  of  the  Board 
of  Review  was  reversed. 
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Authority 

56  Ill.  Adm.  Code  2720.245  and  2720.250 

Title 

Evidence 

Subtitle 

Burden  of  Coming  Forward 

Cross  Reference 

PR  25.05,  Appearance;  PR  400.05,  Representation 

The  claimant  appealed  a  determination  and  filed  a  signed 
authorization  for  attorney  representation.  At  his  appeal 
hearing,  the  claimant's  attorney  and  a  witness  for  the  employer 
appeared;  the  claimant  did  not  appear.  The  claimant  s  attorney 
attempted  to  come  forward  with  evidence  by  calling  the 
employer's  witness  on  the  claimant's  behalf.  The  Referee 
disallowed  the  attorney's  attempt  to  elicit  such  evidence  and 
dismissed  the  appeal. 

HELD:  Rule  2720.245  provides  that,  in  every  case,  the  appellant 

has  the  burden  of  coming  forward  and  will  first  produce 
testimony  or  other  evidence  to  establish  that  a  determination  is 
incorrect.  However,  there  is  no  prescribed  method  for  producing 
testimony  or  other  evidence.  And  Rule  2720.250  provides  that 
technical  rules  of  evidence  do  not  apply  before  Referees. 

The  case  was  remanded  so  that  the  claimant,  or  his  attorney, 
might  present  evidence. 
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Docket/Date 

85-BRD -04920/7-2-85 

Case  Number/Authority 


14th  Amend.  U.S.  Const. 

Title 

Fair  Hearing  and  Due  Process 

Subtitle 

Ex  Parte  Communications 

None 

Cross  Reference 

The  claimant  complained  that  the  employer’s  witness  and  the  Referee 
continued  a  conversation  in  the  hearing  room  for  "approximately  ten 
minutes  after  I  left  the  hearing  room." 

HELD:  Ex  parte  communications  of  the  type  alleged  by  the  claimant 

violate  the  concepts  of  Fair  Hearing  and  Due  Process,  which  require 
that  a  Referee  base  his  decision  upon  competent  evidence  presented 
to  him  in  the  record  forwarded  by  the  claims  adjudicator  and  from 
the  hearing  in  which  the  claimant  was  a  participant.  To  do 
otherwise  would  taint  not  only  the  immediate  proceeding,  but 
damage,  in  general,  the  interest  in  presenting  an  atmosphere  free 
from  suspicion  of  bias  or  improper  influence.  (In  the  instant 
case,  however,  the  evidence  did  not  support  the  claimant's 
allegation  that  the  Referee  engaged  in  improper  ex  parte 
communications  or  that  the  Referee  based  his  decision  upon 
information  furnished  through  communications  off  the  record. ) 
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Docket/Date 

8 5-BRD-05 261/7- 10-85 

Case  Number/Authority 


Fair  Hearing  and 

Title 

Due  Process 

tulldltl  •  U  •  U  •  vUllu  L  • 

Notice  of  Issue, 

Subtitle 

Full  and  Fair 

Hearing 

on  that  Issue 

PR  145.05, 

Cross  Reference 

Withdrawal;  PR 

190.05, 

Evidence 

The  employer  petitioned  the  Board  of 

Review 

to  set  aside  the 

Referee's  decision  and  reinstate  its  appeal  from  the  Claims 
Adjudicator's  determination.  The  employer  stated  that  it  was 
induced  to  withdraw  its  appeal  by  the  Referee,  who  had  concluded  -- 
prior  to  taking  evidence  and  without  making  a  record  --  that  the 
employer's  appeal  had  been  untimely.  The  employer  further  stated 
that  the  Referee  later  admitted  that  he  had  miscalculated  in 
determining  the  timeliness  of  the  appeal.  In  addition,  the  issue 
of  timeliness  had  not  been  listed  on  the  hearing  notice  sent  to  the 
parties . 


HELD:  Due  Process  requires  adequate  notice  of  the  issues  to  be 

considered,  and  a  full  and  fair  opportunity  to  be  heard  with 
respect  to  those  issues.  The  resulting  decision  should  be  based 
upon  the  evidence  of  record  with  respect  to  those  issues.  In  the 
instant  matter,  the  Referee  considered  an  issue  despite  the 
parties'  lack  of  notice,  did  not  elicit  evidence  with  respect  to 
that  issue,  acted  as  an  advocate  in  advising  a  party  to  withdraw  on 
account  of  that  issue,  and  rendered  a  withdrawal  decision  based 
upon  that  (non-existent)  issue.  The  affected  party  was,  in  the 
process,  denied  Due  Process.  The  decision  of  the  Referee  was  set 
aside,  and  the  employer's  appeal  was  reinstated. 
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Case  Number/Authority 

14th  Amend.  U.S.  Const. 


The  claimant,  a  Retail  Salesperson,  was  discharged  after  the 
employer  determined  that  she  had  stolen  money  from  the  employer  by 
issuing  a  false  cash  credit  to  a  customer.  Subsequently,  in  the 
course  of  an  interview  with  the  Claims  Adjudicator,  the  claimant 
stated  that  she  had  issued  a  proper  cash  credit  to  the  customer; 
and,  the  claimant  furnished  the  name,  address,  and  telephone  number 
of  that  customer.  Still,  the  claimant  was  disqualified  for 
benefits,  under  Section  602B,  for  theft.  She  appealed,  and  a 
hearing  was  conducted  on  December  28,  1984.  In  the  course  of  that 
hearing,  the  claimant  told  the  Referee  that  the  customer  in 
question  was  willing  to  testify  on  the  claimant's  behalf.  The 
Referee  did  not  attempt  to  contact  the  customer  by  telephone,  nor 
did  the  Referee  continue  the  hearing  to  give  the  claimant  an 
opportunity  to  produce  the  witness  in  person.  Based  upon  the 
evidence  presented  at  the  hearing,  the  Referee  affirmed  the 
disqualification  imposed  by  the  Claims  Adjudicator. 

In  her  appeal  to  the  Board  of  Review,  the  claimant  contended  that 
the  testimony  of  the  customer  in  question  should  have  been  heard. 

HELD;  Due  Process  requires  that  parties  be  given  a  full  and  fair 
opportunity  to  be  heard,  which  would  include  the  right  to  produce 
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witnesses  who  might  present  or  rebut  evidence  which  would  be 
material  to  a  fair  disposition  of  the  case.  In  the  instant  matter, 
the  claimant  was  prepared  to  introduce  a  witness  who  was  willing  to 
testify  concerning  the  central  issue  in  the  case,  but  was  precluded 
from  doing  so.  The  claimant  was  denied  a  full  and  fair  hearing. 

The  case  was  remanded,  and  the  Referee  was  instructed  to  take  the 
testimony  of  the  claimant's  witness,  either  in  person  or  by 
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Docket/Date 

8  5 -BRD- 0552  3/7-23 - 8  5 

Case  Number/Authority 

14th  Amend.  U.S.  Const. 


Title 


Fair  Hearing  and  Due  Process 


Subtitle 


Parties'  Rights  to  Confront,  Cross-Examine,  and  Rebut  Evidence 


Cross-Reference 


PR  100,  Continuances;  PR  108.05,  Cross-Examination;  PR 
190.05,  Evidence  


At  a  hearing  conducted  on  January  18,  1985,  the  employer  alleged 
that  the  claimant  had  been  discharged  for  attendance  infractions. 
Then  the  employer  requested  additional  time  in  order  to  submit 
documentation  to  that  effect.  At  the  conclusion  of  the  hearing, 
the  Referee  informed  the  parties  that  his  decision  would  remain 
pending,  until  January  31,  in  order  to  permit  the  employer  to 
submit  documentation  concerning  the  claimant's  attendance. 

There  were  no  further  appearances  by  the  parties.  On  January  31, 
the  Referee  issued  a  decision  which  disqualified  the  claimant  for 
benefits,  on  the  basis  of  attendance  infractions.  The  claimant 
appealed  that  decision  to  the  Board  of  Review. 

HELD:  The  proper  purpose  of  a  hearing  is  to  provide  the  parties  a 

full  and  fair  opportunity  to  be  heard.  Toward  that  end,  parties 
must  be  given  an  opportunity  to  confront  and  rebut  evidence,  and 
cross-examine  testimony  pertaining  to  such  evidence. 
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The  Referee's  conduct  in  the  instant  matter  --  informing  the 
parties  that  his  decision  would  be  suspended  pending  his  receipt  of 
evidence,  without  continuing  the  hearing  process  to  allow 
attendance  of  the  parties  at  the  presentation  of  such  evidence  -- 
effectively  precluded  any  opportunity  for  the  parties  to  confront 
and  rebut  evidence,  or  cross-examine  testimony  pertaining  to  it. 

The  Referee's  conduct  was  in  substantial  conflict  with  the  proper 
purpose  of  a  hearing.  Therefore,  the  decision  of  the  Referee  was 
set  aside  and  the  matter  was  remanded. 
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Case  Number/Authority 


^ ^ H ^ mmm «  14th  Amend .  U.S.  Const. 
Fair  Hearing  and  Due  Process 

Title 

Notice  of  Issue  to  be  Considered,  Waiver  of  Notice 

Subtitle 

None 

Cross-Reference 

On  February  21,  1985,  the  claimant  appeared  and  testified  at  an 
appeal  hearing.  The  hearing  notice  had  informed  the  claimant  that 
the  issue  to  be  considered  was  Misconduct,  under  Section  602A  of 
the  Act.  That  had  been  the  Section  of  the  Act  under  which  the 
Claims  Adjudicator  had  disqualified  the  claimant  for  benefits. 


On  February  26,  1985,  the  Referee  issued  a  decision  disqualifying 
the  claimant  for  benefits,  due  to  Voluntary  Leaving,  under  Section 
601A  of  the  Act.  The  Referee  had  not  explained  to  the  claimant 
during  the  course  of  the  hearing  that  Voluntary  Leaving  was  an 
issue  or  that  Section  601A  was  applicable;  and,  accordingly,  the 
claimant  had  had  no  opportunity  to  waive  notice  with  regard  to 
Section  601A  of  the  Act. 

HELD:  Due  Process  requires  that  an  individual  be  given  reasonable 

notice  of  the  issues  to  be  considered  at  a  hearing.  Where 
circumstances  preclude  an  opportunity  for  such  notice,  an 
individual  may  voluntarily  and  knowingly  waive  such  notice.  In  the 
instant  case,  the  claimant  was  not  given  notice  of  the  issue  upon 
which  the  Referee  based  her  decision.  Nor  was  the  claimant  in  a 
position  to  knowingly  waive  notice.  In  order  to  ensure  that  the 
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claimant  would  be  accorded  Due  Process,  the  Board  of  Review  set 
aside  the  Referee's  decision  and  remanded  the  case,  with 
instructions  to  provide  the  claimant  with  adequate  notice  of  the 
Section(s)  of  the  Act  being  addressed. 
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Case  Number/Authority 

14th  Amend.  U.S.  Const. 


Title 


Fair  Hearing  and  Due  Process 


Subtitle 


Leading  Questions  on  Direct  Examination  (Posed  by  Referee) 


Cross-Reference 


MC  385.05,  Relation  of  Offense  to  Discharge 


The  claimant  worked  in  Sales  for  2  1/2  years.  On  November  29, 

1984,  immediately  after  being  questioned  about  "register 
shortages,"  the  claimant  was  discharged.  He  was  told  that  he  was 
being  discharged  due  to  having  falsified  his  application  for 
employment . 

At  the  appeal  hearing,  the  claimant  admitted  that  2  1/2  years  prior 
to  his  discharge  he  had  omitted  to  mention  on  his  application  the 
name  of  a  previous  employer.  The  Referee  then  cursorily  questioned 
the  employer's  witness.  The  Referee  asked  for  the  date  when  the 
employer  first  acquired  knowledge  of  the  application  falsification. 

Referee:  "Just  before  the  claimant  was  discharged?" 

Employer:  "Right." 

Relying  upon  the  clamaint's  admission  and  the  employer's  witness's 
response  to  the  question  posed,  the  Referee  failed  to  elicit  any 
testimony  concerning  any  relationship  between  the  "register 
shortages"  and  the  claimant's  discharge,  and,  subsequently,  the 
Referee  issued  a  decision  which  disqualified  the  claimant  for 
benefits,  on  the  basis  of  the  claimant  having  falsified  his 
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application  for  employment. 

HELD:  On  direct  examination,  leading  questions  designed  to  elicit 

responses  regarding  material  facts  are  improper.  The  Referee's 
question,  cited  above,  was  clearly  a  leading  question,  one  which 
patently  encouraged  the  witness  to  respond  affirmatively. 

Therefore,  the  employer's  witness's  response  to  that  improper 
question  could  not  be  accorded  any  weight. 

It  is  axiomatic  that  for  an  act  to  constitute  misconduct  connected 
with  the  work  within  the  meaning  of  the  statute  the  claimant  must 
have  been  discharged  for  that  act.  Based  upon  the  evidence  of 
record,  not  including  the  employer's  witness's  response  to  the 
improper  question,  it  was  unclear  whether  the  employer  discharged 
the  claimant  immediately  upon  discovering  that  he  had  falsified  his 
application,  or  only  after  passage  of  substantial  time,  thereby 
condoning  such  falsification  and  discharging  him  for  reasons  other 
than  falsification  of  his  employment  application. 

Accordingly,  the  Referee's  decision  was  contrary  to  the  manifest 
weight  of  the  evidence  and  was  set  aside  and  the  matter  was 
remanded. 
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Case  Number  Authority 

14th  Amend.  U.S.  Const. 


Title 

Fair 

Hearing  and  Due  Process 

Subtitle 

Ex  Parte  Communications 

Cross  Reference 

None 

In  connection  with  her  appeal  to  the  Board  of  Review,  the  claimant 
wrote : 


...  I  would  also  like  to  know  why  (employer's) 
representative  stayed  in  with  Hearing  Refereee 
after  hearing  because  he  (the  Referee)  is  a  lawyer 
and  very  prejudiced  and  I  was  not  there  to  defend 
myself . 


HELD:  The  interests  of  justice  require  that  parties  be  given  every 

reasonable  opportunity  to  perceive  proceedings  before  the  Referee 
as  affording  a  fair  and  impartial  hearing,  conducive  to  a 
disposition  of  their  appeal  on  its  merits  and  on  the  basis  of  all 
credible  and  tangible  evidence,  on  the  record.  Toward  this  end, 
impartiality  must  be  maintained  throughout  the  hearing  process. 
Proceedings  must  be  characterized  by  the  absence  of  influence  or 
conduct  suggesting  bias,  prejudice,  or  pre judgment  of  issues.  Ex 
parte  communications  are  to  be  strongly  condemned  and  discouraged. 


In  the  instant  case,  the  Referee's  alleged  ex  parte  communications 
with  the  employer's  witness  created  an  impression  that  any  review 
and  consideration  of  the  claimant's  case  would  be  tainted  by 
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prejudice.  Under  such  circumstances,  the  Board  of  Review  was 
compelled  to  set  aside  the  Referee's  decision  and  remand  the  case 
to  a  different  Referee  for  a  new  hearing. 


PROCEDURE  /  PR 

195.05 

Booker  v.  IDES, 

576  N.E.  2d  1028  (1991) 

14th  Amendment, 

U.S.  Constitution 

Fair  Hearing  and  Due  Process 

Inaudible  Hearing  Transcript 

None 

The  claimant  contended  that  he  was  denied  due  process  because 
the  transcript  of  his  hearing  referred  to  portions  that  were 
"inaudible."  He  contended  that  the  Board  of  Review  should  not 
have  relied  upon  this  incomplete  account  in  reviewing  the 
Referee's  decision. 

HELD:  The  mere  fact  that  portions  of  a  record  are  inaudible 

does  not  by  itself  establish  a  denial  of  due  process  if  the 
record  also  demonstrates  that  an  individual  receives  a  fair 
hearing  with  a  full  opportunity  to  present  evidence. 

Here,  the  claimant  did  not  show  how  he  was  prejudiced  by  the 
inaudible  portions.  Although  parts  of  the  tape  may  have  been 
inaudible,  the  transcript  showed  that  the  claimant  had  a  fair 
and  full  hearing.  The  Referee's  and  Board's  decision  were 
supported  by  the  record. 
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Sect.  803  of  the  Act 

Jurisdiction  and  Powers  of  Tribunal 

Title 

Nonparty  Appeal  to  Board  of  Review 

Subtitle 

PR  25.05,  Appearance;  PR  190.05,  Evidence 

Cross  Reference 

On  November  30,  1984,  notice  was  mailed  to  the  employer  that  the 
claimant  had  filed  a  claim  for  unemployment  insurance  benefits. 

The  notice  informed  the  employer  that  it  could  become  a  party  to 
the  proceedings  if  it  filed  a  Notice  of  Possible  Ineligibility  or  a 
letter  in  lieu  thereof  within  ten  days.  The  employer  filed  no 
Notice  of  Possible  Ineligibility  or  letter  in  lieu  thereof. 
Nonetheless,  the  claimant  was  disqualified  for  benefits,  and  filed 
an  appeal.  An  appeal  hearing  was  scheduled  for  January  17,  1985, 
to  consider  the  issue  of  whether  the  claimant  had  left  work 
voluntarily  without  good  cause  attributable  to  the  employer.  Prior 
to  that  hearing,  a  prospective  witness  for  the  employer  telephoned 
the  Referee's  supervisor.  The  Referee's  supervisor  told  the 
witness  that  the  employer  need  not  appear  at  the  hearing,  because 
it  had  no  "say  so"  in  the  matter. 

Subsequently,  the  Referee  conducted  a  hearing  at  which  only  the 
claimant  appeared.  On  the  basis  of  the  evidence  presented,  the 
Referee  issued  a  decision  allowing  benefits  to  the  claimant.  The 
employer  then  filed  an  appeal  to  the  Board  of  Review,  expressing  a 
desire  to  present  evidence  at  a  hearing. 
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HELD:  Although  the  employer,  because  it  had  not  filed  a  Notice  of 

Possible  Ineligibility  or  letter  in  lieu  thereof,  was  not 
technically  a  party  entitled  to  take  an  appeal  to  the  Board  of 
Review,  the  Board  of  Review  took  jurisdiction  over  the  matter, 
citing  Section  803  of  The  Illinois  Unemployment  Insurance  Act: 

The  Board  of  Review  may,  on  its  own  motion  . . . 
affirm,  modify,  or  set  aside  any  decision  of  a  Referee. 

The  case  was  subsequently  remanded  for  a  new  hearing,  from  which 
the  employer  would  not  be  excluded.  (See  PR  25.05,  Appearance;  PR 
190.05,  Evidence.) 
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Authority 

Section  803  of  the  Act 

Title 

Jurisdiction  and  Powers  of  Tribunal 

Subtitle 

Board  of  Review  over  Matters  Pending  Before  a  Referee 

Cross  Reference 

None 

The  claimant  appeared  without  witnesses  and  requested  a 
continuance.  The  Referee  denied  a  continuance  and  ruled  that 
the  claimant  was  disqualified  for  benefits. 

The  claimant  appealed  to  the  Board  of  Review,  requesting  that  he 
be  given  the  opportunity  to  produce  his  witnesses.  The  Board 
remanded  the  case  for  that  purpose. 

At  his  new  hearing,  the  claimant,  again,  appeared  without 
witnesses  and,  again,  requested  a  continuance.  This  time,  the 
Referee  granted  a  continuance. 

After  the  Referee  granted  the  continuance,  but  before  the 
hearing  was  held,  the  employer  wrote  a  letter  to  the  Board, 
objecting  to  this  third  opportunity  for  the  claimant  as  "a  gross 
abuse  of  the  process"  that  "would  constitute  substantial 
harassment  of  the  employer." 
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HELD:  Section  803  provides  that  the  Board  of  Review  may,  on 

appeal  or  its  own  motion,  affirm,  modify,  or  set  aside  a 
Referee's  decision.  Section  803  does  not  permit  the  Board  to 
rule  oh  matters  pending  before  a  Referee.  There  is  one 
exception.  The  Director  may  remove  matters  from  a  Referee  to 
the  Board  of  Review.  But  the  Board  itself  is  not  empowered  to 
remove  matters  from  a  Referee. 


The  granting  of  a  continuance  was  a  matter  pending  before  a 
Referee.  The  Director  had  not  removed  this  matter  from  the 
Referee  to  the  Board.  The  Board  of  Review  was  without 
jurisdiction  to  take  any  action  on  the  employer's  request. 
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PROCEDURE  /  PR  275.05 

Docket/Date 

ABR-89-6022  /  8-9-90 

Authority 

Sections  702,  800,  and  803  of  the  Act 

Title 

Jurisdiction  and  Powers  of  Tribunal 

Subtitle 

When  the  Record  is  Incomplete 

Cross  Reference 

PR  405.2,  Right  of  Review 

The  record  presented  to  the  Board  contained  no  protest;  however, 
there  was  an  adjudicator's  note  that  a  134.1  determination  was 
mailed  to  the  employer.  (A  134.1  determination  means  that  the 
adjudicator  found  that  the  employer  submitted  a  timely  protest.) 
Further,  the  record  contained  no  letter  of  appeal  to  the 
determination;  however,  the  determination  did  not  contain  the 
employer's  address  (and  may  not  have  been  mailed  correctly) . 

HELD:  Section  803  permits  the  Board  of  Review  to  take 

jurisdiction  upon  its  own  motion.  Here,  the  Board  took 
jurisdiction  despite  being  unable  to  determine  with  certainty 
that  the  employer  protested  or  appealed.  The  reason  was  that 
the  purpose  of  the  Act  is  better  served  by  investigating  a  case 
on  the  merits  than  by  awarding  benefits  on  a  technicality  from  a 
deficient  record. 
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PROCEDURE  /  PR  275.05 

Docket/Date 

ABR-90-9555  /  12-10-90 

Authority 

Section  702  of  the  Act; 

56 

Ill.  Adm.  Code  2720.130 

Title 

Jurisdiction  and  Powers 

of 

Tribunal 

Subtitle 

Sufficiency  of  Protest 

Cross  Reference 

None 

The  employer's  protest  set  forth  these  facts: 

Employee  said  he  was  unable  to  perform  his  tasks.  He  is 
also  suing  under  the  Workers'  Compensation  thru  our 
insurance  carrier  and  may  have  some  funds  distributed  to 
him.  This  has  not  been  determined  yet  to  our  knowledge.  We 
needed  to  hire  someone  to  do  his  tasks. 

The  claims  adjudicator  deemed  the  employer's  protest  sufficient 

and  subseguently  issued  a  determination  that  the  claimant  was 

eligible  for  benefits. 

The  employer  appealed.  The  Referee  dismissed  the  employer's 
appeal.  The  Referee  held  that  the  employer  had  submitted  an 
insufficient  protest,  which  did  not  entitle  it  to  appeal  rights. 

HELD:  Benefit  Rule  2720.130  provides  that,  if  an  employer 

submits  an  insufficient  protest,  the  Department  shall  return  it, 
affording  the  employer  an  opportunity  to  correct  the 
insufficiency.  Here,  if  the  Referee  believed  that  the  protest 
was  insufficient,  he  was  only  empowered  to  remand  the  case  to 
the  Adjudicator  for  further  action,  not  dismiss  it  altogether. 
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Stone  v.  Board  of  Review,  572  N.E.  2d  412  (1991) 


Authority 

Section  803  of  the  Act 

Title 

Jurisdiction  and  Powers 

of  Tribunal 

Subtitle 

Time  Limit  for  Board  of 

Review  to  Render  Decision 

Grots  Reference 

None 

An  appeal  was  taken  from  a  Referee's  decision  to  the  Board  of 
Review.  Thirteen  months  passed,  during  which  time  neither  party- 
applied  for  a  Notice  of  Right  to  Sue.  Then  the  Board  of  Review 
rendered  its  decision. 

The  claimant,  who  was  denied  benefits,  argued  that  Section  803 
of  the  Act  requires  the  Board  to  render  its  decision  within  120 
days  of  the  date  of  appeal  or  lose  jurisdiction;  because  the 
Board  issued  its  decision  nine  months  late,  it  lost 
jurisdiction,  and,  therefore,  its  decision  was  null  and  void. 

HELD:  Section  803  of  the  Act  provides,  in  pertinent  part: 

The  Board  of  Review  shall  make  a  final  determination 
on  the  appeal  within  120  days  of  the  date  of  the 
filing  of  the  appeal  . . . 

At  any  time  after  the  . . .  120-day  period  . . .  the  party 
claiming  to  be  aggrieved  by  the  decision  of  the 
Referee  may  apply  for  a  Notice  of  Right  to  Sue  (to 
bypass  the  Board  and  proceed  directly  to  court). 

If  no  party  files  a  Notice  of  Right  to  Sue,  the 
decision  of  the  Board  of  Review,  issued  at  any  time, 
shall  be  the  final  decision  on  the  appeal. 
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Courts  will  not  construe  a  statute  in  such  a  way  as  to  render 
its  provisions  meaningless.  Here,  the  120-day  time-limit  is  not 
mandatory.  If  it  were,  then  the  provision  for  seeking  a  Notice 
of  Right  to  Sue  would  be  meaningless,  as  would  be  the  provision 
concerning  the  validity  of  a  Board  of  Review  decision  issued  at 
any  time  in  the  absence  of  a  Notice  of  Right  to  Sue. 

In  short,  120  days  was  the  time  after  which  the  claimant  could 
apply  for  a  Notice  of  Right  to  Sue,  not  a  time  limit  within 
which  the  Board  of  Review  was  required  to  issue  its  decision. 
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PROCEDURE  /  PR  380.1 

Docket/Date 

Gregory  v.  Bernardi,  465  N.E.  2d  1052 

(1984) 

Authority 

Section  803  of  the  Act 

Title 

Rehearing  or  Review 

Subtitle 

Additional  Proof 

Cross  Reference 

PR  380.25,  Rehearing  or  Review,  Scope 

and  Extent 

The  employer's  letter  of  appeal  to  the  Board  of  Review  contained 
a  "Summary  of  Events"  that  was  not  part  of  the  record  before  the 
Referee  or  ever  properly  submitted  as  evidence.  In  its 
decision,  disqualifying  the  claimant,  the  Board  made  reference 
to  two  "facts"  contained  in  the  Summary  of  Events. 

The  claimant  contended  that  the  Board's  decision  should  be  set 
aside  because  it  denied  him  due  process:  it  was  based  upon 
evidence  he  had  no  opportunity  to  examine. 

HELD:  Findings  upon  which  a  decision  is  based  must  be  drawn 

from  the  record.  The  record  may  include  evidence  not  previously 
submitted,  but  only  if  all  parties  are  given  notice  and  an 
opportunity  to  rebut  that  evidence. 

In  this  case,  the  Board  considered  evidence  improperly. 

[However,  this  was  deemed  "harmless  error,"  because  the  decision 
was  based  upon  other  facts.  The  decision  was  not  set  aside.] 
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Docket/Date 

85-BRD-05033/7-8-85 

Case  Number/Authority 

56  Ill  Adm  Code  2720.310 


Title 


Rehearing  or  Review 


Subtitle 


Additional,  Standard  for  Granting  Oral  Argument 


Cross-Reference 


PR  430.15,  Taking  and  Perfecting  Proceedings  for  Review 


The  claimant,  her  attorney,  and  a  witness  for  the  employer  appeared 
at  an  appeal  hearing  on  October  4,  1984,  to  consider  the  issue  of 
whether  the  claimant  left  work  voluntarily  without  good  cause 
attributable  to  her  employer.  During  the  course  of  the  hearing, 
the  claimant  offered  direct  testimony,  listened  to  the  testimony  of 
the  employer's  witness,  cross-examined  the  employer's  witness, 
offered  rebuttal  testimony,  and  cited  case  law  to  support  her 
position.  The  Referee  concluded  that  the  claimant  had  left  work 
voluntarily  without  good  cause  attributable  to  her  employer.  The 
claimant  appealed  the  Referee's  decision.  In  connection  with  her 
appeal  to  the  Board  of  Review,  the  claimant  requested  that  the 
Board  hear  additional  oral  argument. 

HELD:  Agency  Rule  2720.310  reads,  in  pertinent  part: 

The  Board  of  Review  shall  decide  a  case  on  the  record. . . 
without  oral  argument  or  shall  grant  oral  argument  where 
it  is  necessary  or  appropriate  for  a  full  and  fair 
disposition  of  the  appeal  . . . 

In  the  instant  case,  the  Board  of  Review  denied  the  claimant's 
request  because  the  claimant,  accompanied  by  her  attorney,  was 
given  a  reasonable  opportunity  for  a  full  and  fair  hearing  before 
the  Referee,  and  further  oral  argument  was  not  necessary  for  a  fair 
disposition  of  the  appeal. 


fir 
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PROCEDURE  /  PR  380.2 

Docket/Date 

ABR-8 5-9292  /  6-30-86 

Authority 

Sect.  500C  of  the  Act  and  56  Ill.  Adm.  Code  2720.245 

Title 

Rehearing  or  Review 

Subtitle 

Question  of  Fact  or  Law 

Cross  Reference 

PR  190.05,  Evidence;  AA  190.1,  Evidence 

In  his  decision,  the  Referee  wrote: 

The  employer  appealed  the  determination  allowing 
benefits  under  Section  500C.  Therefore,  the 
employer  had  the  burden  of  going  forward  with  the 
evidence.  The  testimony  of  the  employer  added 
nothing  to  the  evidence  submitted  to  the  Claims 
Adjudicator  ...  (Therefore)  the  employer  did  not 
go  forward  with  the  evidence  (and)  the  claimant 
is  eligible  for  benefits  . . . 

HELD:  At  an  appeal  hearing,  the  appellant  has  the  burden  of 

coming  forward  with  evidence  to  show  that  the  Adjudicator's 
determination  is  incorrect.  This  does  not  preclude  the  appellant 
from  coming  forward  with  some  evidence  previously  presented,  or 
with  evidence  in  all  respects  identical  to  the  evidence  presented 
earlier.  The  burden  of  coming  forward  should  not  be  confused 
with  the  weight  of  the  evidence  or  a  burden  of  proof. 

Further,  a  finding  of  fact  by  a  Referee  identical  to  that  of  the 
Claims  Adjudicator  does  not  require  that  the  Referee  come  to  the 
same  conclusion  of  law  as  the  Adjudicator.  A  legal  conclusion  is 
one  which  must  follow,  as  a  matter  of  law,  from  a  given  set  of 
facts.  It  is  the  Referee's  responsibility  --  as  the  appellate 
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tribunal  --  to  render  a  legal  conclusion.  He  is  not  absolved 
from  this  responsibility  just  because  a  Claims  Adjudicator  has 

I 

made  similar  findings  of  fact,  irrespective  of  the  Adjudicator’s 
conclusion. 


As  it  happened,  in  this  case,  the  Board  of  Review  found  that  the 
Claims  Adjudicator’s  conclusion  --  and,  therefore,  the  Referee's 
--  was  incorrect. 
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DEPARTMENT  OF 

ADJUDICATION 

Docket/Dale 

EMPLOYMENT  SECURITY 

PRECEDENTS 

85-BRD-05454/7-19-85 

Case  Number/Authority 

56  Ill  Adm  Code  2720.250 

Rehearing  or  Review 

Title 


Credibility  of  Witness 

Subtitle 

MC  190.15,  Evidence,  Weight  and  Sufficiency 

Cross  Reference 

The  claimant  was  employed  as  a  Nurse's  Aide,  until  her  discharge 
for  reportedly  remarking  to  a  patient:  "Shut  up,  you  old  crab." 

At  the  appeal  hearing,  the  claimant,  under  oath,  denied  making  any 
such  remark  to  a  patient.  An  eyewitness  of  the  employer,  also 
under  oath,  testified  to  having  heard  the  claimant  make  the  remark 
to  a  patient. 

The  Referee  concluded  that  the  claimant  had  made  the  remark  to  a 
patient  and  as  a  result  the  claimant  was  disqualified  under  Section 
602A. 

HELD:  Where  the  record  is  adequate,  but  the  testimony  of  the 

parties  is  conflicting,  the  Referee  --  who  has  had  an  opportunity 
to  observe  the  demeanor  and  mein  of  the  witnesses  --  shall 
determine  which  testimony  is  more  credible  and  what  weight  to 
accord  it.  In  the  instant  case,  the  Board  of  Review  determined 
that  the  record  was  adequate  and  that  the  Referee  had  made 
appropriate  findings  as  to  credibility.  Therefore,  the  Referee's 
decision  was  properly  based  upon  the  preponderance  of  credible 
evidence . 
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Docket/Date 

8  5 -BRD- 06072/8-2  2-8  5 

Case  Number/Authority 


56  Ill  Adm  Code  2720.250 

Title 

Rehearing  or  Review 

Subtitle 

Credibility  of  Witness 

MC  190.15,  Evidence,  Weight 

Cross  Reference 

and  Sufficiency 

The  claimant  was  employed  as  a  Housekeeper  in  a  hospital,  until  his 
discharge  for  reportedly  stealing  food. 


At  the  appeal  hearing,  the  employer's  first  witness,  a  security 
officer,  testified  that  in  the  course  of  her  investigation  of  the 
causes  of  missing  food,  she  hid  in  a  Day  Surgery  dressing  room, 
directly  across  from  a  nurses'  station  where  the  food  in  question 
was  kept.  She  observed  the  claimant  enter  the  nurses'  station, 
stoop  and  crawl  toward  a  refrigerator,  and  remove  two  cartons  of 
juice.  The  security  officer  exclaimed,  "I  got  you!"  Whereupon 
the  claimant  replaced  the  cartons  of  juice  and  proceeded  to  walk 
away,  ignoring  a  command  that  he  stop.  At  that  point,  one  of  the 
claimant's  co-workers  approached  the  area,  as  did  the  claimant's 
supervisor . 

The  employer's  second  witness  testified  that  the  claimant  did  have 
the  right  to  be  in  the  Day  Surgery  section  of  the  hospital. 
However,  that  witness  testified  that  the  claimant's  co-worker  had 
no  business  being  there. 
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The  claimant's  supervisor  filed  a  report  concerning  the  incident. 

It  reflected  what  the  security  officer  had  reported  to  the 
supervisor,  and  did  not  mention  the  claimant's  co-worker. 

The  claimant  testified  that  he  never  took  anything  from  the 
refrigerator.  Both  the  claimant  and  his  witness,  the  co-worker, 
testified  that  they  had  a  right  to  be  in  the  Day  Surgery  section, 
since  they  were  on  a  break  and  were  not  pre-occupied  by  other 
duties.  They  testified  that  they  had  entered  the  Day  Surgery 
section  together. 

The  Referee  issued  a  decision  in  which  it  was  concluded  that  the 
claimant  had  not  attempted  to  steal  food  items. 

HELD:  Where  the  record  is  adequate,  but  the  testimony  of  the 

parties  is  conflicting,  the  Referee  --  being  in  the  best  position 
to  observe  the  demeanor  of  the  witnesses  and  to  assess  their 
credibility  --  shall  determine  which  testimony  is  more  credible  and 
what  weight  to  accord  it.  In  the  instant  case,  neither  the 
claimant's  nor  his  co-worker's  statements  were  any  less  consistent 
or  on  their  face  entitled  to  any  less  credence  than  the  statements 
of  the  employer's  witnesses.  Therefore,  it  could  not  be  concluded 
that  the  Referee's  decision  was  contrary  to  the  manifest  weight  of 
the  evidence. 


Issue/Digest  Code 

PROCEDURE  /  PR  380.15 

Docket/Date 

85-ABR-3858  /  9-30-85 

Authority 

56  Ill.  Adm.  Code  2720.250 

Title 

Rehearing  or  Review 

Subtitle 

Credibility  of  Witness  (Where  Record  Inadequate) 

Cross  Reference 

MC  190.15,  Evidence;  MC  270.05,  Intoxication 

The  claimant,  a  Driver,  left  his  employer's  garage  at  4  p.m.  on 
Christmas  Eve,  to  pick  up  and  deliver  mail,  and  was  expected  to 
return  no  later  than  6  p.m.  Instead,  at  8:15  p.m.,  the  employer 
located  the  claimant  in  the  vestibule  of  a  closed  post  office 
along  his  route.  The  employer  testified  that  although  he  found 
no  "booze"  on  the  claimant's  person  or  in  his  truck,  the  claimant 
was  in  an  obviously  drunken  condition. 

The  claimant  testified  that  his  truck  had  twice  stalled,  leaving 
him  stranded  at  a  post  office  until  his  employer  could  arrive 
with  a  tow  truck.  He  denied  that  he  had  consumed  any 
intoxicants.  He  stated  that  he  believed  the  employer  discharged 
him  in  retaliation  for  the  claimant's  having  exposed  certain 
violations  of  law  by  the  employer:  The  claimant  said  that  he  had 
been  instrumental  in  forcing  the  employer  to  pay  unemployment 
insurance  contributions,  and  to  buy  state  licenses  for  trucks 
which  the  employer  had  been  operating  with  dealers'  stickers. 

The  Referee  asked  the  employer  no  questions  concerning  the 
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alleged  violations  and  alleged  retaliation.  Subsequently,  the 
Referee  issued  a  decision  which  disqualified  the  claimant  for 
benefits.  The  Referee's  conclusions  rested  solely  upon  the 
employer's  testimony,  which  the  Referee  had  found  to  be  more 
credible  than  that  of  the  claimant. 


2 


In  its  review  of  the  record,  the  Board  of  Review  noted  that  the 
claimant  made  reference  to  the  fact  that,  for  49  years,  his 
speech  had  been  impaired  and  he  walked  with  a  limp.  Those  points 
were  not  developed  in  the  record. 

HELD:  Where  the  record  is  adequate,  and  a  Referee's  findings  as 

to  credibility  are  supported  by  that  record,  the  Referee's 
findings  as  to  credibility  will  not  be  disturbed,  since  the 
Referee  would  have  been  in  the  best  position  to  evaluate  the 
demeanor  and  mien  of  the  witnesses.  However,  from  an  inadequate 
record,  a  Referee's  findings  as  to  credibility,  being 
unsupported,  must  be  questioned. 

In  the  instant  case,  the  Referee's  failure  to  ask  relevant 
questions  rendered  the  record,  and  therefore  the  Referee's 
resolution  of  the  question  of  credibility,  inadequate.  The  case 
was  remanded,  with  instructions  to  pose  the  following  relevant 
questions : 

(1)  Was  the  employer  in  violation  of  tax  and 
licensing  laws;  and 
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(2)  Did  the  claimant  expose  such  violations 
to  the  authorities;  and 

(3)  Was  the  claimant's  act  of  exposing  such 
violations  a  consideration  in  the  employer's 
decision  to  discharge  him;  and 

(4)  Does  the  claimant  suffer  from  physical 
disabilities  which  could  cause  him  to 
speak  and  walk  as  if  he  were  intoxicated? 


The  Referee  was  instructed  to  elicit  testimony  with  respect  to 
those  questions,  and,  from  that  testimony  and  the  evidence 
previously  submitted,  make  findings  and  issue  a  decision  based 
upon  the  more  complete  record. 
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Docket/Date 

Johnson  v.  Board  of  Review,  479  N.E.  2d  1082  (1985) 

Authority 

Sections  500C  and  801  of  the  Act 

Title 

Rehearing  or  Review 

Subtitle 

Question  of  Fact  or  Law 

Cross  Reference 

PR  190.05,  Evidence;  AA  190.05,  Evidence 

The  claimant  filed  a  claim  for  unemployment  insurance  benefits, 
for  the  period  February  22,  1981  through  July  5,  1981.  The 
Claims  Adjudicator  determined  that  the  claimant  was  ineligible, 
pursuant  to  the  provisions  of  Section  500C  of  the  Act,  in  that  he 
had  not  met  his  burden  of  demonstrating  that  he  had  been 
available  for  and  actively  seeking  work  during  the  period  under 
review. 

The  claimant  appealed,  requesting  that  certification  forms  which 
he  had  filed  with  the  Local  Office  be  considered  at  the  appeal 
hearing.  The  forms  listed  the  claimant's  job  contacts  and  had 
been  filed  by  the  claimant  every  2  weeks,  as  required  by  the 
Department's  rules.  Those  certification  forms  were  never 
forwarded  by  the  Local  Office  and  were  not  made  a  part  of  the 
record  at  the  appeal  hearing,  during  which  the  claimant  testified 
about  his  job  contacts  and  his  availability  for  work.  After  the 
hearing,  the  Referee  issued  a  decision  affirming  the 
Adjudicator's  determination  that  the  claimant  had  not  been 
available  for  or  actively  seeking  work.  The  Board  of  Review  also 
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The  claimant  filed  an  action  for  administrative  review.  His 
complaint  alleged  that  the  decision  denying  benefits  violated 

Section  801  of  the  Unemployment  Insurance  Act,  which  stated,  in 

% 

pertinent  part: 

At  any  hearing  (bearing  upon  the  issue)  the  ... 
claimant's  certification  that,  during  the  week  or 
weeks  affected  by  the  hearing,  he  was  able  to  work, 
available  for  work,  and  actively  seeking  work  . . . 
shall  be  a  part  of  the  record  . . . 


HELD:  Under  Section  801  of  the  Act,  the  Agency  is  required  to 

submit  certification  forms  which  it  has  in  its  possession.  If 
those  forms  are  not  submitted  and  made  a  part  of  the  record,  as  a 
matter  of  law  a  decision  denying  benefits  under  Section  500C 
cannot  stand.  In  the  instant  case,  because  the  claimant's 
certification  forms  were  not  made  a  part  of  the  record,  the 
claimant  could  not  be  denied  benefits.  The  decision  of  the  Board 
of  Review  was  reversed. 
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Docket/Date 

ABR-85-9292  /  6-30-86 

Authority 

Sect.  500C  of  the  Act  and  56  Ill.  Adm.  Code  2720.245 

1  Title 

Rehearing  or  Review 

Subtitle 

Question  of  Fact  or  Law 

Cross  Reference 

PR  190.05,  Evidence;  AA  190.1,  Evidence 

In  his  decision,  the  Referee  wrote: 

The  employer  appealed  the  determination  allowing 
benefits  under  Section  500C.  Therefore,  the 
employer  had  the  burden  of  going  forward  with  the 
evidence.  The  testimony  of  the  employer  added 
nothing  to  the  evidence  submitted  to  the  Claims 
Adjudicator  ...  (Therefore)  the  employer  did  not 
go  forward  with  the  evidence  (and)  the  claimant 
is  eligible  for  benefits  . . . 


HELD:  At  an  appeal  hearing,  the  appellant  has  the  burden  of 

coming  forward  with  evidence  to  show  that  the  Adjudicator's 
determination  is  incorrect.  This  does  not  preclude  the  appellant 
from  coming  forward  with  some  evidence  previously  presented,  or 
with  evidence  in  all  respects  identical  to  the  evidence  presented 
earlier.  The  burden  of  coming  forward  should  not  be  confused 
with  the  weight  of  the  evidence  or  a  burden  of  proof. 


Further,  a  finding  of  fact  by  a  Referee  identical  to  that  of  the 
Claims  Adjudicator  does  not  require  that  the  Referee  come  to  the 
same  conclusion  of  law  as  the  Adjudicator.  A  legal  conclusion  is 
one  which  must  follow,  as  a  matter  of  law,  from  a  given  set  of 
facts.  It  is  the  Referee's  responsibility  --  as  the  appellate 
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tribunal  --  to  render  a  legal  conclusion.  He  is  not  absolved 
from  this  responsibility  just  because  a  Claims  Adjudicator  has 
made  similar  findings  of  fact,  irrespective  of  the  Adjudicator's 
conclusion. 

As  it  happened,  in  this  case,  the  Board  of  Review  found  that  the 
Claims  Adjudicator's  conclusion  --  and,  therefore,  the  Referee's 
--  was  incorrect. 
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Docket/Date 

Greqorv  v.  Bernardi,  465  N.E.  2d  1052  (1984) 

Authority 

Section  803  of  the  Act 

Title 

Rehearing  or  Review 

Subtitle 

Scope  and  Extent 

Cross  Reference 

PR  380.1,  Rehearing  or  Review,  Additional  Proof 

The  Referee  made  findings  of  fact  based  upon  the  record  and  held 
that  the  claimant  was  discharged  not  for  misconduct. 

Upon  appeal,  the  Board  of  Review  made  an  independent  assessment 
of  the  evidence  in  the  record,  rather  than  merely  determining 
the  supportability  of  the  Referee's  findings.  On  the  basis  of 
its  findings  of  fact,  the  Board  of  Review  determined  that  the 
claimant  was  discharged  for  misconduct. 

The  claimant  contended  that  the  Referee  was  the  trier  of  fact 
and  that  the  Board,  as  a  reviewing  body,  should  not  have 
assessed  evidence  independently  or  disturbed  the  trier's 
findings  unless  they  were  against  the  manifest  weight  of  the 
evidence  (this  being  the  standard  that  would  apply  to  a 
reviewing  court). 

HELD:  Where  an  administrative  agency  and  not  a  hearing  examiner 
is  responsible  for  a  decision,  the  agency  must  make  its  own 
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decision  based  upon  the  evidence  in  the  record. 

Section  803  of  the  Act  designates  Board  of  Review  decisions  as 
Department  decisions  subject  to  direct  judicial  review.  Referee 
decisions  are  not  subject  to  direct  judicial  review.  Further, 
Section  803  contemplates  that  the  Board  will  make  findings.  It 
empowers  the  Board  to  take  additional  evidence,  or  conduct  its 
own  hearings,  thereby  expanding  the  Referee's  record.  The 
Board,  then,  is  the  ultimate  finder  of  fact.  The  Referee  is  not 
the  finder  of  fact,  but  merely  one  such  finder,  along  with  the 
claims  adjudicator. 

Consequently,  the  Board  of  Review  is  not  held  to  the  standard  of 
a  reviewing  court.  While  the  Board  is  required  to  consider  the 
findings  of  the  Referee  as  part  of  the  record,  it  is  free  to 
consider  the  whole  record  in  order  to  reach  its  own  independent 
findings . 
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Harry  Clark  v.  IDOL,  219  N.E.  2d  143  (1966) 

Authority 

Section  1100  of  the  Act 

Title 

Rehearing  or  Review 

Subtitle 

Scope  and  Extent 

Cross  Reference 

None 

A  Claims  Adjudicator  issued  a  determination  that  the  claimant 
was  ineligible  for  benefits.  The  determination  contained  a 
notice  that,  if  the  claimant  did  not  appeal  in  a  timely  fashion, 
the  determination  would  become  final. 

The  claimant  filed  an  untimely  appeal.  He  explained  to  the 
Referee  that  he  did  not  file  on  time  because  his  emotions  were 
in  turmoil:  he  had  been  evicted  from  his  apartment  for  unpaid 
rent;  his  wife  had  left  him,  taking  their  children.  The  Referee 
concluded  that  the  dates  of  filing  were  not  in  error,  that  the 
determination  had  become  final,  and  that  he  was  without 
jurisdiction  to  hear  the  case  on  the  merits.  He  dismissed  the 
appeal . 

The  claimant  appealed  to  the  Board  of  Review,  which  affirmed  the 
Referee's  decision  dismissing  the  appeal. 

The  claimant  sought  judicial  review.  The  Circuit  Court  heard 
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additional  evidence  relating  to  the  reasons  for  the  delayed 
appeal.  The  court  then  remanded  the  case  to  the  Board  of  Review 
for  a  hearing  on  the  merits. 

The  Board  of  Review  conducted  a  hearing,  after  which  the 
claimant  was  denied  benefits  on  the  merits. 

The  claimant  appealed  to  Circuit  Court,  which  reversed  the 
decision  of  the  Board  of  Review. 

HELD:  The  scope  of  judicial  review  is  confined  to  questions  of 

fact  and  law  presented  by  the  record.  No  new  or  additional 
evidence  in  support  of  or  in  opposition  to  any  finding,  order, 
determination,  or  decision  of  an  administrative  agency  may  be 
heard  by  a  reviewing  court. 

In  this  case,  the  Circuit  court  should  not  have  heard  evidence 
relating  to  the  circumstances  of  the  claimant's  late  filing. 

This  was  so  even  if  the  claimant's  additional  evidence  merely 
reiterated  what  he  told  the  Referee.  The  court  did  not  make  the 
distinction  between  remanding  for  the  purpose  of  taking 
additional  testimony  and  remanding  on  the  basis  of  having  taken 
additional  testimony,  the  latter  being  improper  and  grounds  for 
reversal.  The  Circuit  Court's  decision  was  reversed. 
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Docket/Date 

Richard  Jackson  v.  IDES.  No.  4-87-0559  (1988) 

Authority 

Section  1100  of  the  Act 

Title 

Rehearing  or  Review 

Subtitle 

Scope  and  Extent 

Cross  Reference 

None 

A  Claims  Adjudicator,  Referee,  and  the  Board  of  Review  all  held 
that  the  claimant  was  disqualified  for  benefits  for  misconduct 
connected  with  his  work  under  Section  602A.  Upon  appeal  to  the 
Circuit  Court,  the  claimant  submitted  an  "Affidavit  of  Witness," 
a  document  disputing,  and  discrediting  as  hearsay,  evidence 
submitted  to  the  Agency  during  the  course  of  the  adjudication 
process.  The  Circuit  Court  admitted  this  affidavit  for  the  sole 
purpose  of  showing  that  the  material  evidence  relied  upon  by  the 
Agency  was  hearsay.  Then  the  Circuit  Court  reversed  the 
decision  of  the  Board  of  Review,  finding  that  it  was  based  upon 
hearsay  evidence  and  against  the  manifest  weight  of  the 
evidence . 

HELD:  Section  1100  of  the  Unemployment  Insurance  Act  provides, 
in  relevant  part,  that  review  by  the  courts  of  decisions  of  the 
Board  of  Review  shall  be  in  accordance  with  the  provisions  of 
Administrative  Review  Law.  The  scope  of  review  of  an 
administrative  agency’s  decision  is  set  forth  in  the  Code  of 
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Civil  Procedure.  The  Code  of  Civil  Procedure  limits  review  of 
new  or  additional  evidence  as  follows: 


No  new  or  additional  evidence  in  support  of  or  in 
opposition  to  any  finding,  order,  determination  or 
decision  of  the  administrative  agency  shall  be  heard  by 
the  court. 


Further,  courts  have  held  that,  upon  administrative  review,  the 
reviewing  court  is  limited  to  considering  only  the  evidence 
submitted  in  the  administrative  hearing  and  it  may  not  hear 
further  evidence  or  conduct  a  hearing  de  novo.  Further,  parties 
are  not  permitted  to  supplement  the  administrative  record  on 
appeal  to  provide  new  or  additional  evidence. 

In  this  case,  although  the  Circuit  Court  qualified  its  decision 
by  stating  that  the  affidavit  was  admitted  for  the  sole  purpose 
of  showing  that  the  material  evidence  relied  upon  by  the  Agency 
was  hearsay,  the  admission  of  the  document  was  still  improper, 
and  it  was  on  the  basis  of  this  document,  and  not  the  record 
properly  before  the  Circuit  Court  on  review,  that  it  reversed 
the  Agency  decision  as  being  against  the  manifest  weight  of  the 
evidence.  The  decision  of  the  Board  of  Review  was  not  against 
the  manifest  weight  of  the  evidence.  The  decision  of  the 
Circuit  Court  was  reversed. 
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Campbell  v.  Board  of  Review,  570  N.E.  2d  812  (1991) 

Section  900  of  the  Act 

Title 

Rehearing  or  Review 

Scope  and  Extent 


MS  60.10,  Benefit  Computation;  MS  410.05,  Seasonal 


The  claimant  was  held  ineligible  under  Section  612.  Despite 
this,  he  continued  to  receive  unemployment  checks,  until  the 
Department  issued  a  recoupment  decision.  The  claimant  never 

I  requested  that  recoupment  be  waived.  In  the  meantime,  he 

appealed  his  612  case  to  the  Referee,  the  Board  of  Review,  the 
Circuit  Court,  and,  finally,  the  Appellate  Court,  and  lost. 

The  claimant  argued  before  the  Appellate  Court  that  he  should 
not  have  to  pay  recoupment. 

HELD:  An  individual  must  exhaust  administrative  remedies  before 

seeking  judicial  review. 

Under  Section  900  of  the  Act,  the  conditions  for  waiver  of 
recoupment  are  that  an  individual  must  request  it,  benefits  must 
have  been  received  without  fault,  and  recoupment  must  be  against 
equity  and  good  conscience. 
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Here,  the  claimant  never  requested  waiver.  Consequently,  he 
precluded  the  Department  from  making  findings  concerning  fault 
equity,  and  good  conscience.  Because  the  claimant  did  not 
exhaust  his  administrative  remedies,  the  court  could  not  waive 
recoupment . 
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Thomas  v.  Ward,  570  N.E.  2d  477  (1990) 
Section  1100  of  the  Act 

Rehearing  or  Review 
Scope  and  Extent 

MC  15.1,  Absence;  MC  190.15,  Evidence 


The  claimant  had  received  numerous  warnings  for  absenteeism.  He 
was  last  absent  because  he  was  seeking  admission  to  a  hospital 
because  of  a  reaction  to  heroin.  The  employer  discharged  him 
for  being  absent  without  notice. 

The  claimant  testified  that  he  tried  to  contact  his  employer  by 
telephone.  The  employer  testified  that  there  was  no  message  on 
its  answering  machine.  The  claimant  testified  that  he  tried  to 
leave  a  message  on  the  employer's  answering  machine,  but  it 
sometimes  malfunctioned. 

The  Board  of  Review  found  that  the  claimant  did  not  try  to  leave 
a  message  and  denied  benefits.  The  Circuit  Court,  examining  the 
same  facts,  reversed.  On  review,  the  Department  argued  that  the 
Circuit  Court  had  no  authority  to  disturb  the  Board's  findings. 

HELD:  On  review,  the  findings  and  conclusions  of  an 

administrative  agency  shall  be  held  to  be  prima  facie  true  and 
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correct.  Only  if  the  court  finds  that  the  decision  was  against 
the  manifest  weight  of  the  evidence  will  the  decision  be 
overturned.  A  reviewing  court  may  not  reweigh  the  evidence  and 
make  factual  findings.  A  reviewing  court  may  not  consider  an 
agency's  decision  to  be  against  the  manifest  weight  of  the 
evidence  simply  because  the  court  would  have  decided  the  case 
differently,  but  only  if  no  rational  trier  of  fact  could  have 
agreed  with  the  agency's  decision. 

Whether  a  worker  gives  proper  notice  of  absenteeism  is  a 
question  of  fact.  Factual  matters  may  be  decided  based  upon 
witness'  credibility. 

Whether  the  machine  did  or  did  not  function  was  a  factual 
question.  That  question  could  be  resolved  by  assessing  the 
parties'  credibility.  The  Board  of  Review,  the  Department's 
ultimate  trier  of  fact,  was  empowered  to  assess  credibility  and 
resolve  the  factual  question.  Its  findings  regarding  that  fact 
could  not  be  disturbed. 

Benefits  were  denied. 
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PROCEDURE  /  PR  400.05 

Docket/Date 

ABR-85-7321  /  2-28-86 

Authority 

56  Ill.  Adm.  Code  2720.5 

Title 

Representation 

Subtitle 

By  an  Agent 

Cross  Reference 

PR  25.05,  Appearance,  By  an  Agent 

On  August  28,  1985,  a  hearing  was  conducted,  by  telephone,  to 
consider  a  work  separation  issue.  The  claimant  appeared  and 
testified. t  The  employer  was  represented  at  the  hearing  by  a  tax 
service  which  specialized  in  unemployment  insurance  matters. 

Based  upon  the  evidence  presented  by  the  claimant  and  the 
employer's  representative,  the  Referee  determined  that  the 
claimant  was  eligible  for  benefits  without  disqualification. 

The  employer  (itself)  appealed,  stating: 

It  is  the  employer ' s  request  that  a  rescheduled 
hearing  be  permitted  so  that  the  employer  can 
give  his  testimony.  The  reason  why  the  employer 
did  not  participate  in  the  hearing  was  because 
the  tax  agency  which  represents  the  employer 
forgot  to  give  the  Referee  the  phone  number  for 
the  telephone  hearing  . . . 

HELD:  Agency  Rule  2720.5,  Service  of  Notices,  Decisions,  Orders, 

reads,  in  pertinent  part,  as  follows: 

b)  A  person  may  designate  an  agent  ...  In  such 
cases,  notice  to  the  agent  so  designated  is 
notice  to  the  person  . . . 

In  the  instant  case,  the  employer  was  represented  at  the  hearing 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


.  • 


PROCEDURE 

PR  400.05 

ABR-85-7321 

2 

by  its  duly  appointed  agent,  which  had  received  notice  of  the 
hearing.  Under  Rule  2720.5  --  and  under  general  principles  of 
Agency  Law  --  this  was  eguivalent  to  the  employer  itself  having 
received  notice,  and  having  appeared  at  the  hearing.  Therefore, 
the  employer's  request  for  a  rescheduled  hearing,  on  the  basis  of 
its  not  having  appeared  at  the  originally  scheduled  hearing,  was 
without  merit.  The  request  was  denied. 
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Docket/Date 

ABR-89-5656  /  1-31-90 

Authority 

Section  806  of  the  Act 

Title 

Representation 

Subtitle 

By  an  Agent 

Cross  Reference 

PR  25.05,  Appearance;  PR  190.05,  Evidence 

The  claimant  appealed  a  determination  and  filed  a  signed 
authorization  for  attorney  representation.  At  his  appeal 
hearing,  the  claimant's  attorney  and  a  witness  for  the  employer 
appeared;  the  claimant  did  not  appear.  The  claimant's  attorney 
attempted  to  come  forward  with  evidence  by  calling  the 
employer's  witness  on  the  claimant's  behalf.  The  Referee 
disallowed  the  attorney's  attempt  to  elicit  such  evidence  and 
dismissed  the  appeal  due  to  the  claimant's  failure  to  appear. 

HELD:  Section  806  of  the  Unemployment  Insurance  Act  provides, 

in  pertinent  part,  that  any  individual  or  entity  in  any 
proceeding  before  the  Referee  may  be  represented  by  a  duly 
authorized  agent. 

Here,  under  Section  806  (as  well  as  general  principles  of  Agency 
law) ,  the  appearance  by  duly  authorized  counsel  was  equivalent 
to  the  claimant  himself  having  appeared.  The  case  was  remanded 
so  that  the  claimant,  or  his  attorney,  might  present  evidence. 
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Title 

Representation 

Subtitle 

Notice  to  Principal  or 

Designated 

Agent  

Cross  Reference 

MS  2-5,4,  ConstrucLLloflu. 

of  Statutes 

The  claimant  retained  counsel  and  notified  IDES.  Despite  this, 
IDES  mailed  notices  and  decisions  to  the  claimant  and  not  to  her 
attorney.  The  attorney's  receipt  of  decisions  denying  the  claimant 
benefits  was  delayed,  and,  consequently,  when  the  attorney  filed  a 
complaint  for  administrative  review,  the  complaint  was  untimely. 
IDES  argued  that  the  case  should  be  dismissed  because  direct  notice 
to  the  principal  constituted  adequate  notice. 

HELD:  56  Ill.  Adm.  Code  2720.5  provides  that  a  person  may 
designate  an  agent  to  receive  notices  and  decisions.  56  Ill.  Adm. 
Code  2720.335  provides  that  the  Board  of  Review  shall  mail 
decisions  to  a  party  or  the  party's  representative.  To  construe  56 
Ill.  Adm.  Code  2720.335  narrowly  to  permit  the  Board  to  choose  to 
mail  notices  to  either  a  party  or  the  party's  representative  leads 
to  an  absurd,  illogical,  and  unfair  result;  i.e.,  the  Department 
would  provide  for  agents,  then  could  disregard  their  status, 
penalizing  a  claimant.  Therefore,  when  a  party  properly  designates 
an  agent,  notices  and  decisions  must  be  sent  to  that  agent. 
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EMPLOYMENT  SECURITY 

PRECEDENTS 

Hernandez  v.  DOL,  83-IL  2d.  512  (1981) 

Case  Number/Authority 

1./S-800 

Title 

Right  of  Review 

Subtitle 

Finality  of  Determination 

Cross-Reference 

None  .  .  .  .  . 

The  claims  adjudicator  found  the  claimant  ineligible  for  benefits  due  to  work- 
related  misconduct  consisting  of  unauthorized  absences  and  sent  a  determination 
written  entirely  in  English  to  this  effect  to  the  claimant.  The  determination 

i. 

also  purported  to  inform  him  of  his  right  to  appeal  within  nine  days  of  the  date 
it  was  mailed. 

The  claimant  and  members  of  his  household  speak  only  Spanish,  so  he  took  this 
determination  to  a  friend  for  translation.  The  friend  only  informed  him  that 
the  notice  said  he  was  discharged  for  unauthorized  absences,  something  he 
already  knew.  The  claimant  personally  visited  the  employment  office  after  the 
notice  was  mailed,  and  after  the  appeal  period  expired,  to  investigate  the 
delay  in  receiving  benefits  and,  at  that  time,  first  learned  of  the  ineligi¬ 
bility  finding  from  an  agency  interpreter.  The  referee  ruled  on  appeal  that 
he  lacked  jurisdiction  to  review  the  adjudicator's  determination  because  of 
the  late  appeal,  and  the  Board  of  Review  affirmed.  The  Circuit  Court  of  Cook 
County  dismissed  the  claimant's  complaint,  but  the  Appellate  Court  reversed 
and  remanded  for  a  determination  on  the  merits.  The  Board  of  Review  and  the 
former  employer  appealed  the  remand  to  the  Supreme  Court. 

HELD:  The  Supreme  Court  reversed  the  Appellate  Court.  The  limitation  in 

which  to  file  an  appeal  contained  in  Section  800  is  analogous  to  a  statute  of 


Issue 

Digesl  Code 

Case  Number 

Page  Number 

PROCEDURE 

PR  405.15 

83  IL.  2a  512 

_ 

limitation  provision  for  those  parties  "given  notice  thereof."  It  is  a  mandatory 
rather  than  a  directory  provision  because  the  consequence  of  noncompliance,  that 
the  claims  adjudicator's  determination  be  considered  final,  is  clearly  provided 
in  the  Act. 

It  is  undisputed  here  that  claimant  was  "given  notice"  by  the  agency,  and  he 
apparently  received  it  in  sufficient  time  to  permit  compliance  with  its  terms. 

The  argument  advanced  here,  however,  is  that  the  claimant  did  not  have  "actual 
notice"  of  the  contents  of  the  notice  because  he  spoke  only  Spanish,  and  his 
friend  incorrectly  translated  the  contents  of  the  notice. 

Notices  written  in  English  are  sufficient  to  constitute  effective  notice.  A 
decision  otherwise  might  lead  to  a  claim  that  a  notice  in  English  is  insufficient 
as  to  illiterates  and  all  non-English  speaking  persons. 

The  Act  does  not  provide  for  late  filings  for  excusable  neglect  or  for  good 
cause.  The  Supreme  Court  will  not  amend  the  statute  by  engrafting  onto  it  a 
good-cause  or  excusable-neglect  provision,  which  would  allow  the  appeal  period 
to  be  extended  on  grounds  that  a  benefit  applicant  cannot  understand  the 
English  language. 
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Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

84-BRD-100-EB/3-29-84 

Case  Number/Authority 

1./S-702 

Title 


Subtitle 


Right  Of  Review 


Persons  Entitled 


Cross-Reference  „T 

None 


The  employer  filed  a  protest  which  alleged,  in  part: 

"The  claimant  has  been  unemployed  for  an  extended  period  of  time  in 
an  area  where  job  openings  exist  for  persons  with  clerical  experience. 

We  feel  her  extended  period  of  unemployment  results  from  the  fact  that 
she  is  not  making  the  systematic  and  sustained  effort  to  find  work 
required  under  Section  409K." 

HELD:  The  protest  of  the  employer  did  provide  reasons  other  than  general 

conclusions  of  law  for  the  allegation  that  the  claimant  was  unavailable  for 
work.  The  employer  was  entitled  to  receive  notice  of  the  claims  adjudicator’s 


determination . 
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Docket/Date 

ABR-85-7949  /  3-28-86 

Authority 

Sections  500C  and  702  of  the  Act 

Title 

Right  of  Review 

Subtitle 

Persons  Entitled 

Cross  Reference 

AA  5,  General,  Sufficiency  of  Employer's  Protest 

The  claimant  filed  a  claim  for  benefits  and  the  Claims 
Adjudicator  mailed  a  notice  of  the  claim  to  the  employer.  The 
employer  filed  a  timely  protest,  in  which  it  stated,  in  pertinent 
part : 

The  Claimant  was  employed  in  a  seasonal  capacity 
with  our  company,  working  for  the  1984  Christmas 
season  only.  The  Claimant  was  aware  of  the 
temporary  status  of  her  position  at  the  time  of 
the  acceptance.  The  Claimant  has  not  shown  an 
attachment  to  the  full-time  labor  force  through 
(such  employment,  and)  in  addition,  the  Claimant 
does  have  marketable  skills  for  which  there  are 
positions  available  in  the  full-time  labor  market. 

This  is  evident  by  the  fact  that  the  Claimant  did 
secure  employment  subsequent  to  working  (for  us). 

Based  on  this  information,  we  question  the  Claimant's 
efforts  to  secure  full-time  permanent  employment. 

The  issue  presented  was  whether  the  employer  was  entitled  to 

receive  a  determination  with  respect  to  the  claimant's 

availability  for  work. 


HELD:  An  employer  is  entitled  to  receive  a  determination  when  it 
has  filed  a  timely  and  sufficient  protest.  In  order  to  be 
sufficient,  a  protest  must  contain  a  reason  which  would  tend  to 
support  its  conclusion.  In  cases  involving  an  individual's 
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availability  for  work,  the  employer  must  provide  a  reason  which 
would  tend  to  support  a  conclusion  that  the  individual  was 
unavailable  for  work  during  the  period  under  review.  The  mere 
(and  self-evident)  fact  that  an  individual  is  unemployed  does  not 
mean  th'at  it  is  presumed  that  the  person  wishes  to  remain 
unemployed  and  is  therefore  unavailable  for  work. 

In  the  instant  case,  the  employer  provided  reasons  why  the 
claimant  may  have  been  available  --  not  unavailable  --  for  work. 
The  employer  established  that  the  claimant  had  marketable  skills 
and  had  applied  them  by  accepting  2  jobs.  Other  than  that,  the 
employer  merely  restated  the  fact  that  the  claimant  was 
unemployed . 

The  employer's  protest  was  insufficient  and  the  employer  was  not 
entitled  to  receive  notice  of  the  Claims  Adjudicator's 
determination. 
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84-BRD-354-FSC/3-29-84 

Case  Number/Authority 

2./S-702 

Title 


Subtitle 


Right  Of  Review 


Persons  Entitled 


Cross-Reference 

None 


The  employer  filed  a  protest  which  alleged,  in  part: 

"The  claimant  has  been  continuously  and  uninterruptedly  unemployed 

for  a  period  of  six  months,  restricts  himself  to  the  second  and 

third  shifts  only,  and  has  no  prospects  of  new  employment.  Based  on 
the  above  and  further  considering  his  past  training,  skills,  and 
experiences,  we  feel  that  he  has  not  exerted  sufficient  effort  to 
return  to  the  full-time  active  labor  force." 

HELD:  The  protest  of  the  employer  did  provide  a  reason  other  than  a  general 

conclusion  of  law  for  the  allegation  that  the  claimant  was  unavailable  for 
work.  The  employer  was  entitled  to  receive  notice  of  the  claims  adjudicator's 
determination. 


tssue/Digest  Cod* 

PROCEDURE  / 

PR  405.2 

Doctet/Date 

ABR-88-5245 

/  11-29-88 

Authority 

Section  702 

of  the  Act;  56  Ill.  Adm.  Code  2720.130 

Title 

Right  of  Review 

Subtitle 

Persons  Entitled 

Cross  Reference 

None 

On  March  25,  notice  of  the  claimant's  benefit  claim  was  mailed 
to  the  employer.  The  same  day,  the  claims  adjudicator  mailed  to 
the  employer  a  "General  Employment  Information"  form,  pertaining 
to  the  claimant's  reported  discharge  from  his  job  and  containing 
questions  such  as: 

What  was  the  act  which  caused  the  discharge? 

If  he  violated  a  company  rule,  how  was  he  informed  of 
the  rule? 

Had  he  been  previously  warned  about  infraction  of  the 
rule?  If  so,  explain. 

By  April  4,  the  last  day  for  filing  a  timely  protest,  the 
employer  had  filed  its  "General  Information  Form,"  complete  with 
factual  answers,  but  no  other  documents. 

Subsequently,  the  claims  adjudicator  issued  a  determination 
allowing  benefits.  The  determination  was  not  sent  to  the 
employer.  The  employer's  appeal  was  dismissed.  The 
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reason  for  the  lack  of  notice  and  dismissal  of  the  appeal  was 
that  the  employer  was  considered  a  non-party.  It  was  held  that, 
in  order  to  have  become  a  party,  entitled  to  notice  and  appeal 
rights,  it  would  have  had  to  file  a  protest  and  not  merely 
responses  to  questions  on  the  Department's  informational  form. 

HELD:  Section  702  of  the  Unemployment  Insurance  Act  provides 

that  the  claims  adjudicator  shall  send  notice  of  a  determination 
to  an  employing  unit  that  has  filed  a  timely  and  sufficient 
allegation  of  ineligibility.  Benefit  Rule  2720.130  provides 
that  an  allegation  of  ineligibility  is  a  "protest"  and  that  a 
protest  is  a  "notice  of  possible  ineligibility"  or  a  "letter  in 
lieu  thereof."  It  is  timely  when  it  is  filed  within  10  days  of 
the  date  of  notice  to  the  employing  unit,  and,  it  is  sufficient 
when  it  gives  a  reason  for  ineligibility  that  is  related  to  the 
issue  raised  and  is  not  a  general  conclusion  of  law. 

In  this  case,  the  employer's  completion  of  an  informational  form 
was  a  letter  in  lieu  of  a  formal  notice  of  possible 
ineligibility.  It  was  filed  within  10  days  of  notice  to  the 
employing  unit.  It  set  forth  facts,  not  conclusions  of  law,  in 
support  ot  its  allegation.  The  employer  was  a  party. 

The  case  was  remanded  for  a  hearing  on  the  merits. 
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Dochet/Dete 

ABR-89-6022  /  8-9-90 

Authority 

Sections  702,  800,  and  803  of  the  Act 

Title 

Right  of  Review 

Subtitle 

Persons  Entitled 

Cross  Reference 

PR  275.05,  Jurisdiction  and  Powers  of  Tribunal 

The  record  presented  to  the  Board  contained  no  protest;  however, 
there  was  an  adjudicator's  note  that  a  134.1  determination  was 
mailed  to  the  employer.  (A  134.1  determination  means  that  the 
adjudicator  found  that  the  employer  submitted  a  timely  protest.) 
Further,  the  record  contained  no  letter  of  appeal  to  the 
determination;  however,  the  determination  did  not  contain  the 
employer's  address  (and  may  not  have  been  mailed  correctly). 

HELD:  Section  803  permits  the  Board  of  Review  to  take 

jurisdiction  upon  its  own  motion.  Here,  the  Board  took 
jurisdiction  despite  being  unable  to  determine  with  certainty 
that  the  employer  protested  or  appealed.  The  reason  was  that 
the  purpose  of  the  Act  is  better  served  by  investigating  a  case 
on  the  merits  than  by  awarding  benefits  on  a  technicality  from  a 
deficient  record. 
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Docket/Date 

ABR-90-7764  /  11-8-90 

Authority 

Section  702  of  the  Act;  56  Ill.  Adm.  Code  2720.130 

Title 

Right  of  Review 

Subtitle 

Persons  Entitled 

Cross  Reference 

None 

The  claimant  filed  his  claim  for  benefits  and  notice  of  the 
claim  was  mailed  to  the  employer.  That  notice  contained 
information  advising  the  employer  that  it  could  become  a  party 
to  the  proceedings  entitled  to  rights  of  appeal  if  it  filed  a 
protest  to  the  claim.  But  the  notice  of  claim  mailed  to  the 
employer  was  incorrectly  addressed,  the  employer  never  received 
it,  and  the  employer  did  not  file  a  protest  to  the  claim. 

After  the  claimant  was  allowed  benefits,  the  employer  appealed. 
The  Referee  dismissed  the  employer's  appeal  because  it  had  not 
filed  a  protest. 

HELD:  Because  the  Department  caused  the  employer  not  to  file  a 

protest,  the  Department  was  estopped  from  holding  that  the 
employer  lacked  party  status  and  rights  of  appeal.  The  case  was 
remanded  to  the  Referee  for  a  hearing  on  the  merits. 
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PROCEDURE  /  PR  430.15 

Docket/Date 

ouinones  v.  Board  of  Review,  432  N 

.E. 

2d  894  (1982) 

Authority 

Section  500B  of  the  Act 

Title 

Taking  and  Perfecting  Proceedings 

for 

Review 

Subtitle 

Notice 

Cross  Reference 

MS  75.1,  Claims  and  Registration, 

Backdating 

As  a  result  of  a  class-action  suit  settlement,  the  claimant  was 
to  receive  notice  that  she  could  file  for  extended  unemployment 
insurance  benefits.  A  letter  dated  June  30,  instructing  the 
claimant  to  report  to  her  Local  Office  on  July  12,  was  properly 
addressed  but  misdelivered,  so  that  the  claimant  did  not  actually 
receive  the  letter  until  late  July  or  August,  after  the  report 
date  had  passed.  Moreover,  upon  receiving  the  letter,  the 
claimant  did  not  understand  it;  she  was  Spanish-speaking  and 
could  not  read  English.  It  was  not  until  October,  after  the 
substance  of  the  letter  had  been  explained  to  her  by  Legal 
Assistance  Foundation,  that  the  claimant  reported  to  her  Local 
Office,  where  she  requested  backdating  of  her  claim  so  that  she 
might  file  for  extended  benefits. 

Regulation  17F  (later  promulgated  as  Benefit  Rules  2720.105  and 
2720.120)  provided  that  backdating  would  be  allowed,  subject  to 
enumerated  conditions,  if  the  claimant  filed  her  claim  within  14 
days  after  the  reason  for  failing  to  file  no  longer  existed.  The 
question  then  arose:  Did  the  14-day  period  begin  to  run  from  the 
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claimant's  receipt  of  the  letter  in  late  July  or  early  August,  in 
which  case  the  claimant  could  not  be  allowed  backdating;  or  did 
the  14-day  period  begin  to  run  only  from  the  time  of  the 
claimant's  actual  comprehension  or  Interpretation  of  the  letter, 
in  October,  in  which  case  backdating  would  be  allowed? 

HELD;  The  narrow  legal  question  before  the  appellate  court  was 
whether  an  inability  to  understand  English  excused  late  filing. 

In  Hernandez  v.  IDOL,  416  N.E.  2d  263  (1981)  [Digest  of 
Adjudication  Precedents,  PR  405.15] ,  the  Illinois  Supreme  Court 
ruled  that  an  inability  to  understand  English  did  not  excuse  an 
individual's  failure  to  file  an  appeal  in  a  timely  fashion. 
Similarly,  the  appellate  court  held,  the  inability  to  understand 
English  did  not  excuse  late  filing  or  permit  backdating. 

Moreover,  an  effective  unemployment  compensation  system  requires 
a  measure  of  certainty  in  the  application  of  its  rules. 

Regulation  17F,  itself  a  good-cause  exception  to  the  requirement 
that  a  claimant  file  on  time,  could  not  reasonably  be  expanded  to 
include  a  further  exception. 

The  receipt  of  the  letter,  notwithstanding  the  language  problem, 
constituted  effective  notice.  The  claimant  failed  to  file  within 
the  mandatory  14-day  period,  from  the  date  e£  s.:.oh  effective 
notice.  Backdating  was  denied. 
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85-BRD-05033/7-8-85 

Case  Number/Authonty 

56  Ill  Adm  Code  2720.310(a) 

T  itle 


Taking  and  Perfecting  Proceedings  for  Review 


Subtitle 


Notice 


Cross  Reference 


PR  38CK1,  Rehearing  or  Review 


The  claimant  filed  an  appeal  of  a  Referee's  decision  to  the  Board 
of  Review.  In  connection  with  her  appeal,  the  claimant  served  upon 
the  Board  of  Review  a  request  to  hear  oral  argument.  There  was  no 
certification  accompanying  the  claimant's  appeal  to  indicate  that 
the  claimant  had  served  upon  the  employer  a  copy  of  the  request  for 
oral  argument. 

HELD:  Agency  Rule  2720.310(a)  reads,  in  pertinent  part:  "Upon 

filing  an  appeal  to  the  Board  of  Review  ...  a  party  may  request  in 
writing  that  the  Board  hear  oral  argument.  The  requesting  party 
must  certify  in  writing  that  he  has  served  a  copy  of  his  request 
for  oral  argument  to  all  other  parties."  In  this  case,  because  the 
claimant  did  not  certify  that  she  had  served  a  copy  of  her  request 
for  oral  argument  upon  the  employer,  her  request  for  oral  argument 
was  denied. 
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8 5-BRD-0503 3/7-8-85 

Case  Number/Aulhonty 

56  Ill  Adm  Code  2720.315a2 

Taking  and  Perfecting  Proceedings  for  Review 

Title 


Notice 

Subtitle 

PR  380.15,  Rehearing  or  Review 

Cross-Reference 


The  claimant  filed  an  appeal  of  a  Referee's  decision  to  the  Board 
of  Review.  In  connection  with  her  appeal,  the  claimant  served  upon 
the  Board  of  Review  a  request  to  hear  oral  argument.  The  employer 
submitted  a  reply  in  response  to  the  claimant's  request,  but 
submitted  that  reply  to  the  Board  of  Review  only,  and  not  to  the 
claimant . 


HELD:  Agency  Rule  2720.315(a)(2)  reads,  in  pertinent  part:  "The 

opposing  party  may  file  with  the  Board  and  serve  on  the  requesting 
party  any  response  (to  the  request  for  oral  argument)  ..."  In  this 
case,  because  the  employer's  reply  was  not  served  upon  the  claimant 
in  accordance  with  the  Rule,  the  Board  refused  to  consider  that 
reply. 
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PROCEDURE  /  PR  430.2 

Docket/Oate 

ABR-85-3826  /  11-26-85 

Authority 

56  Ill.  Adm.  Code  2720.130 

Title 

Taking  and  Perfecting  Proceedings  for  Review 

Subtitle 

Timeliness  (of  Employer's  Protest) 

Cross  Reference 

None 

On  February  8,  1985,  Notice  to  the  Last  Employing  Unit  was  mailed 
to  the  claimant's  last  employer,  informing  that  employer  that  the 
claimant  had  filed  a  claim  for  benefits  and  that  the  employer 
could  become  a  party  to  the  proceedings  by  filing  a  Notice  of 
Possible  Ineligibility,  or  its  equivalent,  within  10  days.  The 
employer,  however,  did  not  file  a  Notice  of  Possible 
Ineligibility,  or  its  equivalent,  within  10  days. 

Subsequently,  a  Claims  Adjudicator  concluded  that  the  claimant 
had  not  been  discharged  for  misconduct  connected  with  his  work 
and  was  not  subject  to  a  disqualification  under  Section  602A  of 
the  Act.  The  employer  appealed  that  determination.  A  Referee 
dismissed  that  appeal,  having  concluded  that  the  employer  did  not 
have  appeal  rights  with  respect  to  the  claimant's  separation  from 
work  under  Section  602A  of  the  Act. 

HELD:  Agency  Rule  2720.130  states,  in  pertinent  part: 

Failure  to  file  a  protest  within  10  days 
from  the  date  of  notice  will  result  in 
loss  of  party  status  and  appeal  rights. 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


'<• 


' 


PROCEDURE 


PR  430.2 


ABR-85-3826 


2 


In  the  instant  case,  there  was  no  evidence  that  the  employer  had 
filed  a  Notice  of  Possible  Ineligibility  (or  "Protest")  in  a 
timely  fashion.  Accordingly,  since  a  timely  protest  was  not 
filed,  the  employer  was  not  a  party  and  did  not  have  appeal 
rights  with  respect  to  the  claimant's  separation  from  work  under 
Section  602A  of  the  Act.  The  employer's  appeal  was  correctly 
dismissed. 
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PROCEDURE  /  PR  430.2 

Docket/Date 

ABR-87-7652  /  2-16-88 

Authority 

Section  702  of  the  Act;  56  Ill.  Adm.  Code  2720.130 

Title 

Taking  and  Perfecting  Proceedings  for  Review 

Subtitle 

Timeliness  (of  Employer's  Protest) 

Cross  Reference 

None 

The  claimant  filed  her  benefit  claim  on  May  22.  On  May  23, 
notice  of  the  claim  was  mailed  to  her  employer. 

On  June  1,  the  employer  filed  a  protest  alleging  that  the 
claimant  quit  her  job  for  reasons  not  attributable  to  the 
employer  and  contending  that  she  should  be  disqualified  under 
Section  601A  (Voluntary  Leaving). 

On  July  29,  the  employer  submitted  a  protest  alleging  that  the 
claimant  was  physically  unfit  to  work  and  contending  that  she 
should  be  ruled  ineligible  under  Section  500C  (Ability  and 
Availability  for  Work). 

The  claimant  was  allowed  benefits  under  Section  500C,  without 
disqualification  under  Section  601A,  for  the  period  May  31 
through  June  13. 

The  employer  appealed  the  issue  of  Ability  and  Availability  for 
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Work  under  Section  500C. 

HELD:  Section  702  and  Benefit  Rule  2720.130  provide  that  an 

employer  is  a  party,  entitled  to  notice  of  determinations  and 
rights  of  appeal,  if  it  files  a  timely  protest. 

Generally,  a  protest  is  timely  if  it  is  filed  within  10  days  of 
mailing  of  the  notice  of  claim.  The  employer's  protest  of 
Voluntary  Leaving  under  Section  601A  was  timely. 

However,  the  employer's  protest  of  Ability  and  Availability  for 

Work  was  untimely,  both  under  the  10  day  provision  and  under 

Benefit  Rule  2720.130(b).  Rule  2720.130(b)  provides  that: 

Any  employing  unit  may,  at  any  time,  file  a  protest 
alleging  that  acts  or  circumstances  which  may  have 
occurred  during  the  claim  series  should  result  in  the 
termination  or  suspension  of  benefits.  A  protest 
regarding  possible  ineligibility  during  a  claim  series 
is  timely  beginning  with  the  week  in  which  it  is 
received. 

The  employer's  protest  was  filed  July  29.  It  would  have  been 
timely  beginning  with  that  week,  but  not  for  the  period  May  31 
through  June  13. 

The  employer  had  no  right  of  appeal.  Its  purported  appeal  was 
dismissed. 
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Docket/Date 

ABR- 92-9925  /  1-20-93 

Authority 

Section  702  of  the  Act;  56  Ill.  Adm.  Code  2720.10 

Title 

Takinq  and  Perfectina  Proceedinas  for  Review 

Subtitle 

Timeliness  (of  EmDloyer's  Protest) 

Cross  Reference 

None 

The  "Reply  Due  Date"  for  a  timely  protest  was  April  27.  The 
record  before  the  Referee  contained  a  protest  dated  April  27, 
but  no  envelope.  The  Local  Office  had  date- stamped  the 
protest:  "Received  April  30,"  but  without  any  indication  as  to 

whether  the  protest  was  hand -delivered  or  mailed. 

HELD:  Benefit  Rule  2720.10  provides  that  a  postmark  is 

conclusive  evidence  of  the  date  of  mailing  and  that,  absent  a 
postmark,  the  date  on  a  document  is  rebuttable  evidence  that  the 
document  was  mailed  on  that  date. 

Here,  there  was  no  postmark,  so  the  date  on  the  document,  April 
27,  was  rebuttable  evidence  of  the  mailing  date.  There  was  no 
evidence  to  rebut  this:  no  notation  that  the  protest  had  been 
hand -delivered  on  April  30,  and  a  receipt-date  of  April  30  was 
not  inconsistent  with  a  mailing  date  of  April  27. 

The  protest  was  considered  timely. 
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Issue/Digest  Code 

REFUSAL  OF  WORK  /  RW  5.05 

Docket/Date 

ABR-8 5-5408  /  12-27-85 

Authority 

Sections  601  and  603  of  the 

Act 

Title 

Refusal  of  Work 

Subtitle 

vs.  Voluntary  Leaving 

Cross  Reference 

VL  5.05,  Voluntary  Leaving; 

VL  315.05,  New  Work 

The  claimant  was  working  as  a  Secretary  when  her  employer 
notified  her  that  her  job  would  be  abolished,  and  that,  at  the 
same  time,  a  job  as  a  Riveter  would  be  made  available  to  her. 

The  claimant  feared  that,  if  she  took  a  job  as  a  Riveter,  her 
secretarial  skills  would  decline,  so  she  rejected  the  Riveter 
position,  telling  her  employer  she  would  rather  quit. 

The  issue  presented  was  whether  the  claimant's  separation  from 
work  was  a  Voluntary  Leaving  cognizable  under  Section  601  or  a 
Refusal  of  Work  under  Section  603. 

HELD:  Unless  there  is  an  interruption  in  the  employment 

relationship,  resulting  in  a  worker  becoming  an  unemployed 
individual  prior  to  an  offer  of  new  work,  a  Refusal  of  Work  issue 
under  Section  603  cannot  arise.  In  the  instant  case,  the 
claimant  was  employed  when  her  employer  approached  her  about 
changing  jobs.  Therefore,  Section  603  was  inapplicable. 

(See  VL  315.05,  New  Work,  for  disposition  of  this  case) 
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Docket/Date 

ABR-88-3 38  /  3-25-88 

Authority 

Seat ions  601  and  603  of  the 

Act 

Title 

Refusal  of  Work 

Subtitle 

vs.  Voluntary  Leaving 

Cross  RaferoKS 

VL  5.05,  Voluntary  Leaving; 

RW  330.05,  Offer  of  Work 

The  claimant  obtained  work  as  a  machinist  through  a  temporary 
employment  service  (his  employer)  which  would  refer  him  to  its 
clients.  The  employment  service’s  policy  was  that  workers,  upon 
completion  of  assignments,  should  contact  the  service  and  apply 
for  other  assignments.  Upon  completion  of  an  assignment  which 
had  run  from  February  13  through  March  25,  the  claimant  chose 
not  to  contact  the  employer ’ s  service . 

The  threshold  issue  was  whether  the  claimant's  actions  were  to 
be  considered  under  Section  601A,  Voluntary  Leaving,  or  Section 
603,  Refusal  of  Work. 

HELD:  Whether  a  worker  has  quit  a  job  or  refused  a  job  is 
determined  by  whether  the  worker  was  employed  or  unemployed  at 
the  time  of  a  purported  offer  of  new  work.  In  this  case,  the 
claimant  completed  an  assignment  and  was  unemployed  at  the  time 
new  work  was  purportedly  made  available.  Therefore,  the  issue 
was  Refusal  of  Work,  cognizable  under  Section  603  of  the  Act. 
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Issue/Digest  Code 

REFUSAL  OF  WORK  /  RW  90.05 

Docket/Date 

Frazee  v.  IDES,  512  N.E.  2d  789  (1987) 

Authority 

Section  603  of  the  Act 

Title 

Conscientious  Objection 

Subtitle 

Religion  and  Morals 

Cross  Reference 

RW  515.5,  Working  Conditions,  Morals 

The  claimant  was  offered  a  job,  which  he  refused.  He  stated  that 
he  refused  the  job  because  it  would  have  required  him  to  work  on 
Sunday,  and,  as  a  Christian,  he  felt  it  was  wrong  to  work  on 
Sunday . 

HELD:  When  a  refusal  of  work  is  based  upon  religious  conviction 
-  tenets  or  dogma  of  a  church,  sect,  or  denomination,  accepted  by 
the  individual  -  there  can  be  no  disqualification  under  Section 
603.  It  is  not  the  purpose  of  the  Unemployment  Insurance  Act  or 
the  Board  of  Review  to  abridge  or  to  deny  a  claimant's 
constitutional  right  to  the  free  exercise  of  religion,  by 
imposing  a  disqualification  from  benefits.  But  when  a  refusal  of 
work  is  based  solely  on  an  individual's  personal  belief,  it  is  a 
noncompelling  reason  and  does  not  render  the  work  unsuitable. 

The  assertion  by  one  that  as  a  Christian  he  or  she  does  not  have 
to  accept  employment  which  entails  Sunday  working  and  that  such 
refusal  will  not  affect  the  right  to  receive  unemployment 

compensation  benefits  is  unsupported.  From  a  day  once  designated 
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by  Christians  as  a  holy  day,  Sunday  has  evolved  into  a  day 

permitting  rest,  recreation,  business,  industry,  and  labor. 

♦ 

"Blue  laws"  have  been  ignored  and  unenforced  since  the  days 
pioneers  crossed  the  mountains  into  the  Western  lands.  Today, 
supermarkets  are  open,  service  stations  dispense  fuel,  utilities 
continue  to  serve  the  people,  and  factories  continue  to  belch 
smoke  and  tangible  products.  And  being,  generally,  a  Christian 
has  not  precluded  individuals  from  partaking  in  and  enjoying  such 
Sunday  activities  as  football,  baseball,  basketball,  and  tennis. 

The  injunction  against  Sunday  labor  must  be  found  in  a  tenet  or 
dogma  of  an  established  religious  sect.  The  claimant  in  this 
case  did  not  profess  to  be  a  member  of  any  such  sect  and 
presented  no  corroborative  evidence  to  establish  that  working  on 
a  Sunday  was  unsuitable  for  him.  He  was  disqualified  for 
benefits  under  Section  603  of  the  Act. 
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REFUSAL  OF  WORK  /  RW  150.2 

Docket/Date 

ABR-8 5-5401  /  12-19-85 

Authority 

Sect.  603  of  the  Act 

Title 

Distance  to  Work 

Subtitle 

Transportation  and  Travel 

Cross  Reference 

None 

The  claimant  worked  as  an  Executive  Secretary  until  her  lay  off 
in  December,  1984.  In  March,  1985,  she  refused  an  offer  of  work 
for  a  Personal  Secretary.  The  claimant  noted  the  differences 
between  the  jobs:  Her  previous  work  paid  $14,400  per  year  and 
was  a  20  minute  drive  from  home;  the  new  job  would  have  paid 
between  $13,000  and  $14,000,  while  requiring  at  least  a  30  minute 
drive  in  rush  hour.  The  claimant  wrote:  "Salary  too  low 
(especially  for  distance  to  go  to  work)." 

HELD:  Excessive  travel  time,  excessive  travel  expense,  or  undue 

transportation  inconvenience  renders  work  unsuitable.  The  terms 
"excessive"  and  "undue"  must  be  interpreted  in  light  of  the 
length  of  the  individual's  unemployment  and  the  prospects  of 
obtaining  local  work,  and,  in  general,  by  reasonableness. 

An  individual  may,  during  the  early  period  of  her  unemployment, 
limit  herself  to  conditions  of  work  similar  to  those  of  her  most 
recent  work,  including  working  close  to  home.  But,  after  she  has 
had  an  opportunity  to  ascertain  existing,  unfavorable  conditions. 
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she  must  adjust  to  them,  including  expanding  the  scope  of  her 
search. 

In  the  instant  case,  after  being  unemployed  for  3  months,  the 
claimant  should  have  been  willing  to  accept  employment  which  was 
more  readily  obtainable  than  that  which  was  closer  to  home  as  she 
stipulated.  Further,  aside  from  any  consideration  of  the  length 
of  unemployment,  the  30  minutes  or  so  in  rush  hour  would  not  have 
been  excessive  or  unduly  burdensome  to  a  reasonable  individual. 

In  short,  the  new  conditions  were  not  dissimilar  from  the 
claimant's  previous  conditions  and  did  not  render  the  work 
unsuitable.  The  claimant  refused  the  offer  of  work  without  good 
cause . 
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REFUSAL  OF  WORK  /  RW  150.2 

Docket/Date 

ABR-88-3042  /  6-13-88 

Authority 

Section  603  of  the  Act 

Title 

Distance  to  Work 

Subtitle 

Transportation  and  Travel 

Cross  Reference 

RW  210.05,  Good  Cause 

The  claimant  worked  second  shift,  3  p.m.  to  11  p.m. ,  at  a 
considerable  distance  from  her  home.  She  did  not  own  a  car, 
and,  after  9  p.m.,  there  was  no  public  transportation  that  would 
take  her  home.  So  she  rode  to  and  from  work  with  her  sister, 
who  owned  a  car  and  worked  at  the  same  place  at  the  same  hours. 

The  claimant  was  laid  off.  Her  sister  decided  to  move  to 
Texas.  Then  the  claimant  was  recalled  to  work,  on  the  same 
terms.  The  claimant  refused  the  offer  to  return  to  work, 
because  she  would  now  have  no  way  to  get  home. 

HELD:  Section  603  provides  that  consideration  must  be  given  to 

the  distance  to  work.  This  would  include  the  availability  of 
transportation . 

In  this  case,  the  claimant  had  no  transportation  home  from 
work.  In  this  regard,  the  work  was  no  longer  suitable  for  her 
and  she  had  good  cause  to  refuse  it. 
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REFUSAL  OF  WORK  /  RW  170.1 

Docket/Date 

ABR-86-1569  /  7-14-86 

Authority 

Sect.  603  of  the  Act 

Title 

Employment  Office  or  Other  Agency  Referral 

Subtitle 

Direction  to  Apply  for  Work 

Cross  Reference 

RW  330.25,  Offer,  Terms 

Through  the  State  Job  Service,  the  claimant's  former  employer,  a 

Building  Maintenance  Service,  requested  that  the  claimant,  a 

Janitor,  contact  its  office,  in  order  to  obtain  the  location, 

hours,  and  rate  of  pay  for  "any  job"  that  it  had  to  offer.  When 

asked  by  Job  Service  to  provide  it  with  that  specific  information 

--  location  of  employment,  number  of  hours  of  work,  and  rate  of 

pay  --  the  employer  responded: 

Cannot  be  specific  as  to  rate  of  pay,  it 
depends  on  the  work  site.  The  questions 
you  are  asking  have  never  been  asked  before 
and  I  don't  see  that  they  are  necessary. 

. . .  Our  business  is  the  type  that  job  offers 
and  locations  could  change  from  day  to  day. 

The  employer  stated  that  the  claimant  failed  to  contact  its 

office  to  see  what  positions  were  available  and  contended  that 

she  should  have  been  disqualified  under  the  provisions  of  Section 

603  . 

HELD:  An  offer  of  work  must  be  definite.  It  must  contain 

sufficient  information  to  establish  that  a  specific  job  is 
available,  and  that  it  is  for  certain  hours  and  at  a  specified 
rate  of  pay.  Accordingly,  an  individual  who  is  asked  to  come  to 
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an  employer's  office  to  discuss  possible  --  but  not  specific  -- 
job  openings  does  not  refuse  a  definite  offer  of  work  when  she 
fails  to  respond. 

Similarly,  when  an  individual  is  directed,  by  Job  Service  or  the 
Director,  to  apply  for  work,  adequate  information  for  the  purpose 
of  that  referral  includes  sufficient  details  as  to  hours,  wages, 
and  duties,  so  that  the  individual  might  make  a  reasonably 
informed  decision  as  to  whether  or  not  the  proferred  work  would 
be  suitable.  Even  where  a  claimant  is  referred  to  work  with  a 
former  employer,  in  which  case  the  information  given  to  the 
claimant  need  not  be  as  detailed  as  when  referring  to  a  new 
employer  (since  it  may  be  assumed  that  the  claimant  is  familiar 
with  the  conditions  of  work),  from  the  referral  the  claimant  must 
be  able  to  identify  a  particular  job  and  its  essential  terms. 

In  the  instant  case,  the  employer  suggested  that  some  job  might 
be  available,  for  unspecified  hours  at  an  unspecified  wage.  The 
employer  did  not  provide  information  which  was  sufficient  to 
constitute  a  definite  offer,  nor,  if  this  were  to  be  treated  as  a 
referral,  did  the  employer  provide  information  sufficient  for  the 
claimant  to  identify  a  particular  job  and  its  essential  terms, 
even  if  she  had  previously  worked  for  the  employer.  Therefore, 
there  was  no  refusal  of  work  within  the  intent  and  meaning  of 
Section  603. 
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REFUSAL  OF  WORK  /  RW  195.05 

rkochet/D«te 

Perkins  v.  Board  of  Review,  485  N.E.  2d 

575  (1985) 

\  r 

Authority 

Section  603  of  the  Act 

Title 

Experience  or  Training 

Subtitle 

Whether  Earlier  Work  is  Still  Suitable 

Cross  Reference 

RW  210.05,  Good  Cause;  RW  510.4,  Nature 

of  Work 

In  1979,  the  claimant  began  working  as  a  speech  therapist  for 
the  Waukegan  school  district.  Her  salary  was  $20,668.  For  the 
1982-83  school  year,  she  was  appointed  co-chair  of  the 
speech-language  department,  an  annually  appointed, 
administrative  position  that  paid  a  $168  yearly  stipend. 

During  that  school  year,  the  claimant  divided  her  time  between 
speech  therapy  and  the  administrative  position.  At  the  end  of 
the  school  year,  the  school  district  notified  the  claimant  that, 
for  budgetary  reasons,  her  speech  therapist  job  was  being 
eliminated  for  the  1983-84  year;  further,  there  would  be  only 
one  chair  of  the  speech- language  department;  the  claimant  was 
not  reappointed. 

Then  a  speech  therapist  position  became  available.  It  was 
offered  to  the  claimant.  Her  salary  would  be  in  excess  of 
$22,000.  She  refused  the  job,  explaining  that  she  was  now 
over-qualified  for  this  work.  Only  higher  level  administrative 

to 
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work  would  be  suitable.  To  accept  anything  less,  where  there 
was  no  prospect  of  advancement,  would  have  a  negative  impact 
upon  future  job  prospects. 

HELD:  If  an  individual  acquires  additional  skills  and 

experience  over  a  period  of  time,  a  position  held  in  earlier 
years  may  well  cease  to  be  suitable  ( e ♦ g . ,  if  it  would  result  in 
an  erosion  of  skills,  not  pay  the  deserved  wage,  etc.) 

However,  merely  working  in  another  capacity  and  speculating 
about  future  job  prospects  does  not  automatically  render 
previous  work  unsuitable.  A  preference,  without  more,  does  not 
establish  good  cause  for  refusing  work. 

In  this  case,  the  job  offered  fell  squarely  within  the  field  of 
the  claimant's  professional  training.  She  would  be  earning  at 
maximum  capacity.  There  would  be  no  loss  of  skills. 

Her  appointment  to  an  administrative  position  had  been 
temporary.  It  expired  at  year's  end  anyway  and  there  was  no 
reasonable  claim  to  even  a  second  year  of  administrative  work. 

It  would  have  been  her  preference,  nothing  more. 

The  claimant  refused  suitable  work  without  good  cause. 

#n 
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Issue/Digest  Code 

REFUSAL  OF  WORK/RW  195.2 

Docket/Date 

83-BRD-l 5260/1 2-16-83 

Case  Number/Authority 

1./S-603 

Tl,le  Experience  Or  Training 

Use  Of  Highest  Skill 

Cross-Reference  fjone 

The  claimant  worked  for  the  employer,  a  temporary  employment  agency,  as  a  data 
processor  for  two  years.  She  was  laid  off  by  one  of  the  employer's  clients 
due  to  lack  of  work.  Her  final  wage  was  $5.50  per  hour.  Three  days  after  the 
layoff,  the  employer  offered  the  claimant  a  temporary  assignment  as  a  greeter 
of  customers  at  a  savings  and  loan  institution.  The  assignment  was  for  one 
month  at  a  wage  of  $5.25  per  hour.  The  claimant  refused  the  employer's  offer 
of  work  because  she  wanted  to  find  a  job  in  data  processing. 

HELD:  The  claimant  refused  an  offer  of  work  for  good  cause.  The  offered  job 

was  that  of  a  receptionist  and  not  related  to  the  claimant's  usual  occupation. 
The  offer  was  unsuitable  work  for  the  claimant.  Therefore,  the  claimant  is  not 
subject  to  any  disqualification. 
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Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

85-BRD-04831/ 6-27-85 

Case  Number/Authonty 

Sect.  603  of  the  Act 

Good  Cause 

Title 


Personal  Circumstances 

Subtitle 

None 

Cross-Reference 

The  claimant  was  made  an  offer  of  work  which  had  to  be  accepted 
within  two  hours  of  the  time  of  the  offer.  The  claimant  was  unable 
to  arrange  for  child  care  within  the  two  hour  notice  period  given, 
and,  therefore,  refused  the  offer  of  work. 

HELD:  An  individual  has  good  cause  for  refusing  an  offer  of  work 

if  her  action  in  refusing  is  that  of  a  reasonable  person  interested 
in  securing  employment,  but  precluded  from  doing  so.  Good  cause 
for  refusing  work  is  not  confined  to  causes  directly  attributable 
to  the  employer,  but  may  be  determined  from  personal  circumstances 
which  existed  at  the  time  the  offer  was  refused.  In  this  case,  the 
evidence  established  that  the  claimant  was  precluded  from  accepting 
employment  due  to  personal  circumstances,  which,  despite  reasonable 
efforts  to  resolve,  still  existed  at  the  expiration  of  the  two  hour 
notice  period.  The  claimant  refused  an  offer  of  work  with  good 
cause . 
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Docket/Date 

Perkins  v.  Board  of  Review, 

485  N.E.  2d  575  (1985) 

n 

Authority 

Section  603  of  the  Act 

Title 

Good  Cause 

Subtitle 

Whether  Earlier  Work  is  Still  Suitable 

Cross  Reference 

RW  195.05,  Exper . /Training; 

RW  510.4,  Nature  of  Work 

In  1979,  the  claimant  began  working  as  a  speech  therapist  for 
the  Waukegan  school  district.  Her  salary  was  $20,668.  For  the 
1982-83  school  year,  she  was  appointed  co-chair  of  the 

speech- language  department,  an  annually  appointed, 
administrative  position  that  paid  a  $168  yearly  stipend. 

h 

During  that  school  year,  the  claimant  divided  her  time  between 
speech  therapy  and  the  administrative  position.  At  the  end  of 
the  school  year,  the  school  district  notified  the  claimant  that, 
for  budgetary  reasons,  her  speech  therapist  job  was  being 
eliminated  for  the  1983-84  year;  further,  there  would  be  only 
one  chair  of  the  speech- language  department;  the  claimant  was 
not  reappointed. 

Then  a  speech  therapist  position  became  available.  It  was 
offered  to  the  claimant.  Her  salary  would  be  in  excess  of 
$22,000.  She  refused  the  job,  explaining  that  she  was  now 
over-qualified  for  this  work.  Only  higher  level  administrative 
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work  would  be  suitable.  To  accept  anything  less,  where  there 
was  no  prospect  of  advancement,  would  have  a  negative  impact 
upon  future  job  prospects. 


HELD:  If  an  individual  acquires  additional  skills  and 

experience  over  a  period  of  time,  a  position  held  in  earlier 
years  may  well  cease  to  be  suitable  ( e . g . ,  if  it  would  result  in 
an  erosion  of  skills,  not  pay  the  deserved  wage,  etc.). 

However,  merely  working  in  another  capacity  and  speculating 
about  future  job  prospects  does  not  automatically  render 
previous  work  unsuitable.  A  preference,  without  more,  does  not 
establish  good  cause  for  refusing  work. 

In  this  case,  the  job  offered  fell  squarely  within  the  field  of 
the  claimant's  professional  training.  She  would  be  earning  at 
maximum  capacity.  There  would  be  no  loss  of  skills. 


Her  appointment  to  an  administrative  position  had  been 
temporary.  It  expired  at  year's  end  anyway  and  there  was  no 
reasonable  claim  to  even  a  second  year  of  administrative  work. 
It  would  have  been  her  preference,  nothing  more. 


The  claimant  refused  suitable  work  without  good  cause. 
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Docket/Date 

ABR-88-3042  /  6-13-88 

Authority 

Section  603  of  the  Act 

Title 

Good  Cause 

Subtitle 

Good  Cause  Applies  to  Conditions  at  Time  of  Refusal 

Cross  Reference 

RW  150.2,  Distance  to  Work 

The  claimant  worked  second  shift,  3  p.m.  to  11  p.m. ,  at  a 
considerable  distance  from  her  home.  She  did  not  own  a  car, 
and,  after  9  p.m. ,  there  was  no  public  transportation  that  would 
take  her  home.  So  she  rode  to  and  from  work  with  her  sister, 
who  owned  a  car  and  worked  at  the  same  place  at  the  same  hours. 

The  claimant  was  laid  off.  Her  sister  decided  to  move  to 
Texas.  Then  the  claimant  was  recalled  to  work,  on  the  same 
terms.  The  claimant  refused  the  offer  to  return  to  work, 
because  she  would  now  have  no  way  to  get  home. 

HELD:  In  determining  whether  work  is  suitable  or  whether  good 

cause  exists  for  refusing  work,  consideration  must  be  given  to 
conditions  as  they  exist  at  the  time  of  refusal. 

In  this  case,  the  claimant's  work  had  been  suitable;  but,  at  the 
time  of  refusal,  she  did  not  have  any  transportation  home  from 
work.  Therefore,  she  had  good  cause  for  refusing  the  offer. 
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Docket/Date 

ABR91882  /  8-1-89 

Authority 

Section  603  of  the  Act 

Title 

Good  Cause 

Subtitle 

Environment  (Cigarette  Smoke  and  No  Ventilation) 

Cross  Reference 

RW  235.45,  Health;  RW  515.35,  Working  Conditions 

The  claimant ,  an  office  clerk,  had  previously  worked  for  the 
employer.  The  employer  offered  to  rehire  her,  but  the  claimant 
refused,  because  co-workers  smoked.  The  smoke  would  drift  into 
her  work  area  and  there  were  no  windows  or  any  other  type  of 
ventilation.  She  did  not  want  to  be  subjected  to  this 
second-hand  smoke  because  of  the  possible  danger  to  her  health. 

HELD:  Where  there  is  some  medical  evidence  that  working 

conditions  pose  a  risk  to  a  claimant's  health,  the  claimant  has 
good  cause  for  refusing  the  offer  of  work. 

There  is  some  medical  evidence  that  second-hand  smoke  in  an 
enclosed  environment  poses  a  health  risk. 

Here,  the  claimant's  refusal  of  work  was  with  good  cause. 


ILLINOIS  DEPARTMENT  OP  EMPLOYMENT  SECURITY 


DIGEST  OP  ADJUDICATION  PRECEDENTS 


Refusal  of  Work 
Government  Requirements 


Government  Requirements 


215.05  -  General 

215.1  -  License  or  Permit 

215.15  -  Manpower  Regulation 


Refusal  of  Work 

Health  or  Physical  Condition 


Health  Or  Physical  Condition 


235-05 

-  General 

235.1 

-  Age 

235.2 

-  Hearing,  Speech,  or  Vision 

235-25 

-  Illness  or  Injury 

235.3 

-  Loss  of  Limb  (or  use  of) 

235.^ 

-  Pregnancy 

235- 45 

-  Risk  of  Illness  or  Injury 

Issue/Digest  Cod* 

REFUSAL  OF  WORK  /  RW  235.45 

Docket/Date 

ABR91882  /  8-1-89 

Authority 

Section  603  of  the  Act 

Title 

Health  or  Physical  Condition 

Subtitle 

Risk  of  Illness  (Cigarette  Smoke  and  No  Ventilation) 

Cross  Reference 

RW  210.05,  Good  Cause;  RW  515.35,  Working  Conditions 

The  claimant,  an  office  clerk,  had  previously  worked  for  the 
employer.  The  employer  offered  to  rehire  her,  but  the  claimant 
refused,  because  co-workers  smoked.  The  smoke  would  drift  into 
her  work  area  and  there  were  no  windows  or  any  other  type  of 
ventilation.  She  did  not  want  to  be  subjected  to  this 
second-hand  smoke  because  of  the  possible  danger  to  her  health. 

HELD:  Where  there  is  some  medical  evidence  that  working 

conditions  pose  a  risk  to  a  claimant's  health,  the  claimant  has 
good  cause  for  refusing  the  offer  of  work. 

There  is  some  medical  evidence  that  second-hand  smoke  in  an 
enclosed  environment  poses  a  health  risk. 

Here,  the  claimant's  refusal  of  work  was  with  good  cause. 
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Refusal  or  Inability  to  Meet  Employers  Requirements 


ILLINOIS  DIGEST  OF 

DEPARTMENT  OF  ADJUDICATION 

EMPLOYMENT  SECURITY  PRECEDENTS 

Issue/Digest  Code 

REFUSAL  OF  WORK/RW  265.3 

Docket/Date 

84-BRD-883/ 1 -23-84 

Case  Number/Authority 

1./S-603 

Interview  And  Acceptance  _ 

Failure  To  Report  For  Interview  Or  Work 

Cross-Reference 

None   

The  claimant  received  from  the  local  office  a  notice  designated  as  an  "offer 
of  work."  The  notice  directed  her  to  report  to  her  former  employer  on  a 
certain  day  but  did  not  mention  a  specific  reporting  time.  The  claimant  made 
other  contacts  during  the  early  part  of  the  day  and  reported  to  the  former 
employer  at  3:00  p.m.  After  a  lengthy  interview,  the  employer  offered  the 
claimant  her  former  position  at  a  lower  wage.  The  claimant  insisted  upon 
her  prior  wage.  The  employer  further  told  the  claimant  that  he  had  expected 
her  to  report  at  8:30  a.m. 


At  the  subsequent  hearing,  the  employer  admitted  that  he  had  filled  the 
position  by  hiring  another  person  at  2:00  p.m.  on  the  day  of  the  interview 
with  the  claimant. 


HELD:  The  employer  did  not  make  an  actual  offer  of  work.  Although  the  notice 

was  labeled  "offer  of  employment,"  no  specific  reporting  time  was  mentioned. 

The  claimant  assumed  that  she  was  merely  expected  to  report  for  an  interview, 
and  she  did  contact  the  employer  for  this  purpose.  Another  candidate  was 
actually  hired  for  the  job  prior  to  the  claimant’s  interview  with  the  employer. 
The  claimant  is  not  disqualified  for  benefits. 
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REFUSAL  OF  WORK/RW  295.05 

Docket/Date 

84-BRD-14 94/1-31 -84 

Case  Number/Authority 


1./S-603 


Title 

Length  of  Unemployment 

Subtitle 

General 

Cross-Reference  „T  . 

RW  450.154,  Nights  under  Time 

After  approximately  two  months  of  unemployment,  the  claimant  was  offered  a  job 
in  her  prior  work  unit  and  at  the  same  wages.  The  claimant  would  have  been 
required  to  work  evenings  until  9:00  p.m.  on  a  rotating  basis  and  Saturdays. 

The  claimant  refused  the  offer  with  the  statement  that  she  had  never  worked 
evenings  during  the  five  years  she  was  employed  with  her  employer.  The 
claimant  had  no  personal  obligations  which  would  require  her  presence  at 
home  in  the  evenings. 

HELD:  Refusal  of  work  because  the  hours  of  proffered  work  would  cause 

inconvenience  or  are  not  the  hours  preferred  is  without  good  cause.  Although 
an  unemployed  individual  may,  during  the  early  period  of  her  unemployment, 
limit  herself  to  conditions  of  work  similar  to  those  which  she  had  previously 
enjoyed,  the  claimant  had  remained  unemployed  for  approximately  two  months,  and 
no  good  cause  existed  for  refusing  the  work.  The  claimant  is  disqualified  for 
benefits. 
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Issue/Digest  Code 

REFUSAL  OF  WORK/RW  330.05 

Docket/Date 

84-BRD-l 012/1 -24-84 

Case  Number/Authority 

1./S-603 

Offer  Of  Work 

Subtitle 

General 

Cross-Reference 

None 

The  claimant's  job  as  a  physical  plant  specialist  was  eliminated  and  ended  in 
February.  Before  termination,  he  had  been  asked  if  he  would  be  interested  in 
a  custodial  position  that  would  begin  in  April.  Wages  were  not  discussed.  He 
told  the  employer  that  he  would  not  be  interested. 


HELD:  The  language  of  Section  603  is  clear  and  unambiguous,  and  its  provisions 

may  be  applied  to  a  claimant  only  if  he  was  actually  offered  available  suitable 
employment  which  he  refused.  In  this  instance,  the  employer's  inquiry  did  not 
amount  to  a  definite  offer  of  work.  Furthermore,  the  period  under  review  is 
in  the  month  of  February,  and  the  purported  job  offer  was  to  begin  in  April. 

The  claimant  is  not  disqualified  for  benefits. 
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Docket/Date 

ABR-85-2578  /  9-20-85 

Authority 

Sect.  603  of  the  Act 

Title 

Offer  of  Work 

Subtitle 

An  Offer  Must  Be  Definite  and  Genuine 

Cross  Reference 

None 

For  3-1/2  years,  the  claimant  had  been  employed  as  a  Secretary  on 
the  county  States  Attorney’s  staff.  The  States  Attorney  was  an 
elected  official,  and  when  he  was  not  re-elected,  the  claimant 
was  informed  by  her  office  manager  that  her  last  day  of  work 
would  coincide  with  the  last  day  of  the  States  Attorney's  term  in 
office.  The  claimant  later  testified  that,  traditionally,  at  the 
end  of  an  incumbent's  term,  employees  would  be  discharged  --  the 
new  States  Attorney  bringing  with  him  his  own  staff,  including 
clerical  personnel.  On  the  last  day  of  the  States  Attorney's 
term  in  office,  the  claimant  left  work. 

Representatives  of  the  newly  elected  States  Attorney  appeared  and 
testified.  They  stated  that,  prior  to  the  claimant  leaving  work, 
they  had  announced  to  the  newspapers  that  employees  of  the  former 
States  Attorney  would  be  welcome  to  apply  for  jobs  with  the  newly 
elected  States  Attorney.  The  representatives  argued  that  the 
claimant,  by  leaving  work  and  not  responding  to  the  announcement 
regarding  jobs,  refused  an  offer  of  work  without  good  cause. 
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HELD:  For  the  disqualifying  provisions  of  Section  603,  Refusal 

of  Work,  to  be  applicable,  it  is  necessary  that,  among  other 
considerations,  the  alleged  ’’offer  of  work”  be  definite  and 
genuine.  A  general  opportunity  to  apply  for  work  is  not  a 
definite  offer  of  work.  A  general  announcement  in  the  newspaper 
that  work  is  available  is  not  a  definite  offer  of  work.  In  the 
instant  case,  there  was  only  a  general  statement  in  the  press 
that  former  employees  would  be  considered  for  re-hire;  there  was 
no  specific  offer  of  work  for  a  specific  job  made  to  the  claimant 
by  any  representative  of  the  new  States  Attorney.  There  was  no 
definite  offer  of  work,  and,  given  the  traditional,  customary 
turnover  in  personnel,  there  was  no  genuine  offer  of  work. 
Therefore,  the  claimant  was  not  subject  to  a  disqualification 
under  the  provisions  of  Section  603. 
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REFUSAL  OF  WORK  /  RW  330.05 

Doctet/Date 

ABR-88-338  /  3-25-88 

Authority 

Section  603  of  the  Act 

Title 

Offer  of  Work 

Subtitle 

An  Offer  Must  Be  Definite 

Cross  Reference 

VL  5.05,  Voluntary  Leaving;  RW  5.05,  Refusal  of  Work 

The  claimant  obtained  work  as  a  machinist  through  a  temporary 
employment  service  (his  employer)  which  would  refer  him  to  its 
clients.  The  employment  service's  policy  was  that  workers,  upon 
completion  of  assignments,  should  contact  the  service  to  see  if 
other  assignments  were  available  and  apply.  Upon  completion  of 
an  assignment  which  had  run  from  February  13  through  March  25, 
the  claimant  chose  not  to  contact  the  employer's  service. 

The  issue  was  whether  the  claimant  refused  an  offer  of  available 
suitable  work. 

HELD:  An  offer  of  work  must  be  definite.  A  direction  to  apply 
for  work  is  not  a  definite  offer  of  work.  An  employer’s  policy 
requiring  workers  to  report  is  not  an  offer  of  work.  In  this 
case*  there  was  no  offer  of  work.  The  claimant  could  not  be 
disqualified  under  Section  603. 


tUJNOtS  DEPARTMENT  Of  EMPLOYMENT  MCURfTV 


DIQEtT  Of  ADJUDICATION  PRECEDENTS 


. 


) 

0 ) 


ILLINOIS  DIGEST  OF 

DEPARTMENT  OF  ADJUDICATION 

EMPLOYMENT  SECURITY  PRECEDENTS 

Issue/Digest  Code 

REFUSAL  OF  WORK/RW  330.15 

Docket/Date 

83-BRD-1007-EB/1 1-1 0-83 

Case  Number/Authority 

1./S-603 

Offer  Of  Work 

Means  Of  Communication 

Cross-Reference 

None 

The  employer  stated  that,  subsequent  to  the  layoff,  a  letter  of  recall  was  sent 
to  the  claimant’s  last  known  address,  and  no  response  was  received.  The  claimant 
had  relocated  to  his  mother's  home  out  of  state,  and  he  notified  his  employer 
of  the  address  change.  He  received  two  vacation  paychecks,  but  he  did  not 
receive  the  offer  of  work.  The  claimant  stated  that  he  would  have  accepted  the 
offer  had  he  received  it. 

HELD:  The  claimant  did  not  receive  the  employer’s  offer  of  work  because  it  was 

not  mailed  to  his  current  address.  Therefore,  no  offer  of  work  was  ever 
communicated  to  the  claimant,  and  he  could  neither  accept  it  nor  reject  it. 

The  claimant  did  not  refuse  an  offer  of  work  and  was  not  subject  to  any 
disqualification. 


Issue/Digest  Code 

REFUSAL  OF  WORK  /  RW  330.2 

Docket/Date 

ABR-85-7324  /  3-24-86 

Authority 

Sect.  603  of  the  Act 

Title 

Offer  of  Work 

Subtitle 

Hypothetical  Offer  /  Contingency 

Cross  Reference 

None 

The  claimant,  a  Quality  Control  Manager,  was  laid  off  from  his 
$35,000  per  year  job.  About  a  week  later,  the  owner  of  the 
company  called  him  and  asked  if  he  would  be  interested  in  getting 
back  to  work.  The  owner  stated  that,  although  business  was  still 
slow,  he  wanted  to  know  if  he  could  count  on  the  claimant  in  the 
event  that  business  picked  up.  The  owner  added,  however,  that  he 
would  not  be  able  to  afford  to  pay  the  claimant  his  previous 
$35,000  salary  and  asked  if  he  would  be  willing  to  take  a  $10,000 
pay  cut.  The  claimant  expressed  his  displeasure  at  that.  The 
conversation  ended  with  the  claimant  telling  the  owner  to  give 
him  another  call  if  and  when  business  picked  up. 

HELD:  The  disgualif ying  provisions  of  Section  603  do  not  apply 

unless  an  offer  of  work  is  definite.  For  an  offer  of  work  to  be 
definite,  it  must  be  shown  that  the  employer  would  place  the 
worker  in  employment.  A  hypothetical  question,  such  as  "Would 
you  consider  a  job  with  us  when  we  have  a  vacancy?",  is  not  an 
offer  of  work  which  is  definite.  An  offer  which  is  dependent 
upon  a  contingency,  such  as  "If  we  get  the  contract  ..."  is  not 
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Issue/Digest  Code 

REFUSAL  OF  WORK  /  RW  330.2 

Docket/Date 

ABR-85-7324  /  3-24-86 

Authority 

Sect.  603  of  the  Act 

Title 

Offer  of  Work 

Subtitle 

Hypothetical  Offer  /  Contingency 

Cross  Reference 

None 

The  claimant,  a  Quality  Control  Manager,  was  laid  off  from  his 
$35,000  per  year  job.  About  a  week  later,  the  owner  of  the 
company  called  him  and  asked  if  he  would  be  interested  in  getting 
back  to  work.  The  owner  stated  that,  although  business  was  still 
slow,  he  wanted  to  know  if  he  could  count  on  the  claimant  in  the 
event  that  business  picked  up.  The  owner  added,  however,  that  he 
would  not  be  able  to  afford  to  pay  the  claimant  his  previous 
$35,000  salary  and  asked  if  he  would  be  willing  to  take  a  $10,000 
pay  cut.  The  claimant  expressed  his  displeasure  at  that.  The 
conversation  ended  with  the  claimant  telling  the  owner  to  give 
him  another  call  if  and  when  business  picked  up. 

HELD:  The  disqualifying  provisions  of  Section  603  do  not  apply 

unless  an  offer  of  work  is  definite.  For  an  offer  of  work  to  be 
definite,  it  must  be  shown  that  the  employer  would  place  the 
worker  in  employment.  A  hypothetical  question,  such  as  "Would 
you  consider  a  job  with  us  when  we  have  a  vacancy?",  is  not  an 
offer  of  work  which  is  definite.  An  offer  which  is  dependent 
upon  a  contingency,  such  as  "If  we  get  the  contract  ..."  is  not 
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an  offer  of  work 

which  is  definite. 

In  the  instant  case,  the  employer's  "offer"  was  for  work  which 
might  be  available  if /when  business  picked  up.  It  was  not  an 
offer  of  work  which  was  definite.  Therefore,  the  disqualifying 
provisions  of  Section  603  were  inapplicable  (and  the  issue  of  the 
offered  wages  being  low  in  comparison  with  the  claimant's 
previous  wages  was  moot). 
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Issue/Digest  Code 

REFUSAL  OF  WORK  /  RW  330.2 

Docket/Date 

ABR-8 5-8610  /  6-10-86 

Authority 

Sect.  603  of  the  Act 

Title 

Offer  of  Work 

Subtitle 

Contingency 

Cross  Reference 

None 

The  claimant  was  interviewed  for  a  job  selling  stock.  He  was 
informed  that  if  he  would  pay  a  $100  fee  to  enroll  in  --  and  then 
successfully  completed  --  a  2  week  training  course,  he  could 
anticipate  being  hired. 

HELD:  It  is  necessary  that  an  alleged  "offer  of  work"  be 

definite  and  without  extraneous  conditions;  an  "offer"  which  is 
dependent  upon  a  contingency  is  not  an  offer.  In  instances  where 
no  definite  offer  of  work  is  made,  but  an  individual  has  an 
opportunity  to  apply  for  work,  in  the  absence  of  a  directive  by 
the  State  Job  Service  or  the  Director  to  apply,  the  disqualifying 
provisions  of  603  are  inapplicable. 

In  the  instant  case,  the  "offer  of  work"  was  contingent  upon 
enrollment  in  and  successful  completion  of  a  training  course; 
therefore,  there  was  no  offer.  This  was  not  a  case  where  the 
claimant  had  been  directed  to  apply  for  work  by  Job  Service  or  by 
the  Director.  Therefore,  the  disqualifying  provisions  of  Section 
603  were  inapplicable. 
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Issue/Digest  Code 

REFUSAL  OF  WORK  /  RW  330.25 

Docket/Date 

ABR-86-1569  /  7-14-86 

Authority 

Sect.  603  of  the  Act 

Title 

Offer  of  Work 

Subtitle 

Terms 

Cross  Reference 

RW  170.1,  Employment  Office  or  Other  Agency  Referral 

Through  the  State  Job  Service,  the  claimant's  former  employer,  a 

Building  Maintenance  Service,  requested  that  the  claimant,  a 

Janitor,  contact  its  office,  in  order  to  obtain  the  location, 

hours,  and  rate  of  pay  for  "any  job"  that  it  had  to  offer.  When 

asked  by  Job  Service  to  provide  it  with  that  specific  information 

--  location  of  employment,  number  of  hours  of  work,  and  rate  of 

pay  --  the  employer  responded: 

Cannot  be  specific  as  to  rate  of  pay,  it 
depends  on  the  work  site.  The  questions 
you  are  asking  have  never  been  asked  before 
and  I  don't  see  that  they  are  necessary. 

.  . .  Our  business  is  the  type  that  job  offers 
and  locations  could  change  from  day  to  day. 

The  employer  stated  that  the  claimant  failed  to  contact  its 

office  to  see  what  positions  were  available  and  contended  that 

she  should  have  been  disqualified  under  the  provisions  of  Section 

603. 

HELD:  An  offer  of  work  must  be  definite.  It  must  contain 

sufficient  information  to  establish  that  a  specific  job  is 
available,  and  that  it  is  for  certain  hours  and  at  a  specified 
rate  of  pay.  Accordingly,  an  individual  who  is  asked  to  come  to 
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an  employer's  office  to  discuss  possible  --  but  not  specific  -- 
job  openings  does  not  refuse  a  definite  offer  of  work  when  she 
fails  to  respond. 

Similarly,  when  an  individual  is  directed,  by  Job  Service  or  the 
Director,  to  apply  for  work,  adequate  information  for  the  purpose 
of  that  referral  includes  sufficient  details  as  to  hours,  wages, 
and  duties,  so  that  the  individual  might  make  a  reasonably 
informed  decision  as  to  whether  or  not  the  proferred  work  would 
be  suitable.  Even  where  a  claimant  is  referred  to  work  with  a 
former  employer,  in  which  case  the  information  given  to  the 
claimant  need  not  be  as  detailed  as  when  referring  to  a  new 
employer  (since  it  may  be  assumed  that  the  claimant  is  familiar 
with  the  conditions  of  work) ,  from  the  referral  the  claimant  must 
be  able  to  identify  a  particular  job  and  its  essential  terms. 

In  the  instant  case,  the  employer  suggested  that  some  job  might 
be  available,  for  unspecified  hours  at  an  unspecified  wage.  The 
employer  did  not  provide  information  which  was  sufficient  to 
constitute  a  definite  offer,  nor,  if  this  were  to  be  treated  as  a 
referral,  did  the  employer  provide  information  sufficient  for  the 
claimant  to  identify  a  particular  job  and  its  essential  terms, 
even  if  she  had  previously  worked  for  the  employer.  Therefore, 
there  was  no  refusal  of  work  within  the  intent  and  meaning  of 
Section  603. 
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REFUSAL  OF  WORK 

/  RW  330.25 

Docket/Date 

Glen  Behlinq  v. 

IDOL,  525  N.E.  2d  1021  (1988) 

Authority 

Section  603  of 

the  Act 

Title 

Offer  of  Work 

Subtitle 

Terms 

Cross  Reference 

None 

The  claimant  worked  as  a  security  guard  for  3  years  until  his 
layoff.  The  same  employer  then  mentioned  that  there  were  other 
employment  positions  available,  at  another  site,  part-time  and 
on  holidays.  Specific  terms  were  not  mentioned.  The  claimant 
did  not  accept  any  other  job  and,  subsequently,  he  was  held 
ineligible,  under  Section  603,  for  refusing  work. 

At  no  time  during  the  appeal  hearing  did  the  employer  testify  as 
to  the  type  of  work  or  job  duties  that  the  claimant  would  be 
required  to  perform,  or  what  his  rate  of  pay  would  be.  The 
claimant  testified  that  he  was  unsuccessful  in  ascertaining  the 
specifics  of  the  work  offered. 

HELD:  If  an  offer  of  work  does  not  identify  a  particular  job 

and  its  essential  terms,  then  it  cannot  be  determined  whether 
the  work  is  suitable.  If  it  cannot  be  determined  whether  work 
is  suitable,  there  can  be  no  disqualification  under  Section 
603. 
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Issue/Digest  Code 

REFUSAL  OF  WORK  /  RW  365.05 

Docket/Date 

ABR-86-1245  /  6-23-86 

Authority 

Sect.  603  of  the  Act 

Title 

Prospect  of  Other  Work 

Subtitle 

Definite  or  Reasonable  Prospects 

Cross  Reference 

None 

The  claimant  was  referred  to  a  prospective  job  opportunity  by  the 
State  Job  Service.  She  attended  an  interview  for  the  position 
and  was  offered  the  job. 

In  the  meantime,  she  had  been  seeking  work  independently,  and  was 
scheduled  with  a  different  employer  for  an  interview,  following 
which  she  was  offered  full-time  work,  to  begin  immediately,  which 
would  pay  $2000  per  year  more  than  the  work  previously  offered. 
The  claimant  then  refused  the  earlier,  lower  paying  offer. 

HELD:  In  general,  it  may  be  said  that  a  refusal  of  work  is  with 

good  cause  if  the  individual  has  definite  prospects  of  immediate 
work  or  has  reasonable  prospects  of  securing  more  skilled  or  more 
remunerative  work. 

In  the  instant  case,  the  claimant's  refusal  of  the  first  offer 
was  prompted  by  a  definite  prospect  of  immediate  work  paying 
greater  remuneration.  This  constituted  good  cause  for  her 
refusal . 
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REFUSAL  OF  WORK/RW  450.05 


Docket/Date 

83-BRD-l 3915/1 1-28-83 


Case  Number/Authority 


1  ./S-603 


Title 

Time 

Subtitle 

General 

Cross-Reference  jqone 

The  claimant  was  offered  work  during  the  opera  season  as  a  musician.  He  had 
been  under  contract  for  and  had  performed  such  work  during  the  prior  three 
seasons  for  the  same  employer.  He  refused  the  offer  because  of  the  seasonal 
nature  of  the  work. 

HELD:  The  claimant  had  a  history  of  seasonal  work  with  the  employer,  and  the 

fact  that  the  work  was  seasonal  did  not  render  the  work  unsuitable.  He 
refused  an  offer  of  suitable  work  without  good  cause,  and  he  is  disqualified 
for  benefits. 
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Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

83-BRD-814-FSC/ 12-30-83 

Case  Number/Authority 

1./S-603 

Title 


Time 


Subtitle: 


Temporary 


Cross-Reference  x. 

None 


The  claimant  worked  for  the  employer  as  a  temporary  replacement  for  a  worker 
who  was  on  vacation.  At  the  completion  of  the  temporary  assignment,  the 
employer  offered  the  claimant  a  four-week  assignment  at  the  same  wages  and 
hours.  The  claimant  refused  to  accept  the  temporary  job  because  she  said 
that  it  would  interfere  with  her  search  for  permanent  work  and  that,  during 
part  of  the  work  period,  she  intended  to  leave  town  to  visit  with  her  parents. 

HELD:  The  claimant  was  offered  work  on  the  same  terms  and  conditions  as  the 

job  recently  completed,  and  it  was,  therefore,  suitable  work.  She  could  have 
continued  to  seek  a  permanent  job  while  working.  Her  personal  desire  to  visit 
her  parents  was  not  of  sufficient  importance  to  justify  the  refusal.  She  has 
not  shown  good  cause  for  refusing  work  under  either  condition,  and  she  is 
ineligible  to  receive  benefits. 


c 


ILLINOIS 

DEPARTMENT  OF 
EMPLOYMENT  SECURITY 


DIGEST  OF 
ADJUDICATION 
PRECEDENTS 


Issue/Digest  Code 

REFUSAL  OF  WORK/RW  450.154 


Docket/Date 

84-BRD-l 494/1-31-84 


Case  Number/Authority 


y.  ^  1 .  /  S-6  0  3 

Tltle  Time 

Nights 

Cross-Reference  General  under  Length  Of  Unemployment 


After  approximately  two  months  of  unemployment,  the  claimant  was  offered  a  job 
in  her  prior  work  unit  and  at  the  same  wages.  The  claimant  would  have  been 
required  to  work  evenings  until  9:00  p.m.  on  a  rotating  basis  and  Saturdays. 

The  claimant  refused  the  offer  with  the  statement  that  she  had  never  worked 
evenings  during  the  five  years  she  was  employed  with  her  employer.  The 
claimant  had  no  personal  obligations  which  would  require  her  presence  at 
home  in  the  evenings. 

HELD:  Refusal  of  work  because  the  hours  of  proffered  work  would  cause 

inconvenience  or  are  not  the  hours  preferred  is  without  good  cause.  Although 
an  unemployed  individual  may,  during  the  early  period  of  her  unemployment, 
limit  herself  to  conditions  of  work  similar  to  those  which  she  had  previously 
enjoyed,  the  claimant  had  remained  unemployed  for  approximately  two  months,  and 
no  good  cause  existed  for  refusing  the  work.  The  claimant  is  disqualified  for 
benefits. 


( 


ILLINOIS  DIGEST  OF 

DEPARTMENT  OF  ADJUDICATION 

EMPLOYMENT  SECURITY  PRECEDENTS 

Issue/Digest  Code 

REFUSAL  OF  WORK/RW  450.153 

Docket/Date 
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Case  Number/Authority 

Sect.  603  of  the  Act 

Time 

Title 

Hours,  Long  or  Short 

Subtitle 

None 

Cross-Relerence 

The  claimant  had  been  employed  as  a  Home  Health  Care  Worker,  whose 
employer  would  assign  her  to  work,  as  needed,  with  elderly  clients 
who  required  transportation,  cooking,  cleaning,  or  general  care. 
After  refusing  two  full-time  assignments,  the  claimant  explained  to 
her  employer  that  she  wished  to  work  less  than  full-time,  and  limit 
her  earnings  to  $39  per  week,  in  order  that  she  would  remain 
eligible  for  unemployment  benefits. 

HELD:  An  individual  has  good  cause  for  refusing  an  offer  of  work 

if  her  action  in  refusing  is  that  of  a  reasonable  person  interested 
in  securing  employment,  but  precluded  from  doing  so.  If  a  claimant 
insists  upon  working  shorter  hours  than  those  usually  offered  in 
the  occupation,  it  is  necessary  to  establish  compelling  reasons  for 
this  restriction.  In  this  case,  the  claimant  exhibited  a 
disinclination  to  accept  work  which  paid  in  excess  of  $39,  so  that 
she  would  not  have  to  forego  receipt  of  unemployment  insurance 
benefits.  Such  a  reason  for  refusing  work  was  not  compelling  in 
nature  and  did  not  constitute  good  cause  for  refusing  an  offer  of 
otherwise  suitable  work  for  the  claimant. 


Issue/Digest  Code 

REFUSAL  OF  WORK  /  RW  450.4 

Docket/Date 

ABR-84-4-EB  /  9-6-85 

Authority 

Sect.  603  of  the  Act 

Title 

Time 

Subtitle 

Part-Time  or  Full-Time  (Contractual  Obligation) 

Cross  Reference 

None 

The  claimant,  who  had  been  a  full-time  worker,  was  seeking 
full-time  work  in  computer  programming  or  sales,  when  he  was 
offered  a  part-time  teaching  position.  The  hours  were  to  be  1 
p.m.  to  3:30  p.m.,  two  days  per  week,  and  the  work  was  to  pay  him 
$30  per  week.  The  claimant  refused  the  offer  of  work.  He  later 
testified  that  if  he  had  accepted  the  offer  of  work  he  would  have 
been  contractually  obligated  to  work  16  weeks,  and  this  would 
have  prevented  him  from  accepting  full-time  work. 

HELD:  Where  the  acceptance  of  part-time  work  would  prevent  a 

full-time  worker  from  seeking  or  obtaining  full-time  work,  that 
individual  will  have  good  cause  for  refusing  the  offer  of 
part-time  work.  In  the  instant  case,  the  claimant's  acceptance 
of  part-time  work  would  have  precluded  him  from  obtaining 
full-time  work.  Under  those  circumstances,  he  refused  the  offer 
of  work  with  good  cause. 


ILLINOIS  DEPARTMENT  OF  EMPLOYMENT  SECURITY 


DIGEST  OF  ADJUDICATION  PRECEDENTS 


‘iO1 


Union 

V75.05 

VT5.1 

^75.25 

bTj.h 

^75.^5 

^75-55 

^75.65 

^75.7 

^75 . 75 

^75.8 

^75.85 


Refusal  of  Work 
Union  Relations 


Relations 


-  General 

-  Agreement  -with  Employer 

-  Hours 

-  Matter  in  Dispute  Not  Settled 

-  Means  of  Offer  in  Violation  of  Union  Rule 

-  Non  Union  Shop  or  Supervisor 

-  Remuneration 

-  Requirement  to  Join  Company  Union 

-  Requirement  to  Join  or  Retain  Membership  in 
Bona  Fide  Labor  Organization 

-  Requirement  to  Resign  or  Refrain  from  Joining 
Bona  Fide  Labor  Organization 

-  Restriction  as  to  Type  of  Work 


» 

vn 

H 

VJ1 


t-3 

c 

u> 

o 


t-3 

*t3 

C 

CO 

o 


1-3 

c 


o 

VI 


» 


w 


tr- 

Co 

O 


Refusal  of  Work 

Vacant  Due  to  Labor  Disput 


Vacant  Due  to  Labor  Dispute 


U80.05  -  General 


Refusal  of  Work 
Wages 


Wages 


500.05 

500.15 

500.2 

500.25 

500.35 

500. ^5 

500.5 

500.6 

500.65 

500.7 


General 

Apprenticeship 

Benefit  Amount,  Comparison  With 
Expenses  Incident  to  Job 
Former  Rate,  Comparison  With 
Living  Wage 
Low 

Minimum 

Piece  Rate,  Commission  Basis,  or  Other  Method 
of  Computation 

Prevailing  Rate 


* 


vn 

H 

VJ1 


i-3 

3 


u> 

o 


h- 

h 

c 

£ 

h 


»-3 


3 


Jp* 

O 


1 


H 

VO 

O 


VJ1 

O 

O 


SC 

c 

H 

O 


Issue/Digest  Cod* 

REFUSAL  OF  WORK  /  RW  500.5 

Docket/Date 

ABR-87-925  /  1-29-88 

Authority 

Section  603  of  the  Act 

Title 

Wages 

Subtitle 

Low 

Cross  Reference 

None 

The  claimant  worked  until  February,  1986,  as  a  data  processor, 
at  a  final  wage  of  $7  per  hour.  Following  his  separation  from 
that  job,  he  worked  for  a  temporary  agency  until  the  end  of 
March,  for  $5.25  per  hour.  But  he  rejected  similar  work  for 
that  wage  in  April.  Because  he  rejected  work  he  was 
disqualified  under  Section  603. 

The  claimant  testified  that  he  had  not  been  unemployed  very  long 
and  he  wished  to  see  if  he  might  obtain  work  similar  in 
remuneration  to  that  he  earned  prior  to  accepting  the  temporary 
March  assignment.  He  also  presented  evidence  to  show  that  the 
median  wage  paid  data  processors  was  above  the  wage  offered  to 
him  by  the  temporary  agency.  In  May,  he  obtained  a  job  as  a 
computer  operator,  at  a  wage  of  $6  per  hour. 

HELD:  During  the  early  period  of  unemployment,  an  individual 
may  limit  himself  to  conditions  of  work  similar  to  those  he 
enjoyed  in  the  recent  past. 
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In  this  case,  in  view  of  the  claimant's  relatively  brief  period 
of  unemployment,  the  higher  wage  he  recently  obtained,  and  the 
predominantly  higher  wage  paid  for  similar  work  in  the 
community,  the  work  offered  was  unsuitable. 

The  claimant  was  allowed  benefits  without  disqualification. 
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Issue/Digest  Code 

REFUSAL  OF  WORK  /  RW  510.2 

Docket/Date 

ABR-85-8146  /  5-12-86 

Authority 

Sect.  603  of  the  Act 

Title 

Work,  Nature  of 

Subtitle 

Former  Employer 

Cross  Reference 

None 

While  previously  working  7  hours  per  day  for  this  employer,  as  a 
Cleaning  Service  Supervisor  earning  $5  per  hour,  the  claimant  had 
been  involved  in  an  ongoing  wage  dispute.  The  employer  had  owed 
him  3  months  of  back  pay  and  continually  misrepresented  that 
payment  would  be  made  promptly.  Payment  was  eventually  made. 

Then  the  claimant  was  laid  off  when  the  employer  lost  a  contract. 

One  month  later,  the  employer  offered  the  claimant 
non-supervisory  work,  paying  $4.50  per  hour.  The  employer  told 
the  claimant  that  he  would  be  scheduled  to  work  5  hours  per  day. 
Before  accepting  the  job,  the  claimant  inspected  the  job  site, 
which  was  20  miles  further  away,  and  spoke  with  the  foreman 
there.  He  learned  from  the  foreman  that  the  job  involved  only  4 
hours'  work  per  day,  not  5  as  the  employer  had  stated. 

The  claimant  refused  the  offer  of  work,  stating  that  the  distance 
to  work  (travel  expense)  was  too  great  when  coupled  with  the 
reduced  wage  and  reduced  hours  for  non-supervisory  work.  Also, 
the  claimant  was  apprehensive  about  the  employer's 
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representations  concerning  the  work,  since  the  employer  had 
previously  misled  him  about  back  pay  and  was  currently 
misrepresenting  the  hours. 

HELD:  Good  cause  for  refusal  of  work  offered  by  a  former 

employer  is  determined  by  the  same  principles  and  policies  which 
govern  any  other  refusal  of  work,  except  that  a  strained 
relationship  between  a  former  employer  and  its  former  employee  is 
an  important  element  to  consider.  Where  that  relationship  is 
shown  to  be  unduly  strained,  the  refusal  of  work  is  with  good 
cause . 

In  the  instant  case,  it  may  or  may  not  have  been  that  the  job 
itself  --  non-supervisory  work,  at  reduced  wages  and  hours,  at 
greater  travel  expense  --  was  unsuitable.  But  those  factors,  in 
conjunction  with  the  claimant's  reasonable,  substantial 
apprehension  about  his  former  employer's  representations, 
showed  that  the  relationship  between  the  parties  was  unduly 
strained  and  established  good  cause  for  the  claimant's  refusal. 
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Issue/Digest  Code 

REFUSAL  OF  WORK  /  RW  510.4 

Docket/Date 

Perkins  v.  Board  of  Review,  485 

N.E.  2d  575  (1985) 

Authority 

Section  603  of  the  Act 

Title 

Nature  of  Work 

Subtitle 

Preferred  Employment 

Cross  Reference 

RW  195.05,  Experience/Training; 

RW  210.05,  Good  Cause 

In  1979,  the  claimant  began  working  as  a  speech  therapist  for 
the  Waukegan  school  district.  Her  salary  was  $20,668.  For  the 
1982-83  school  year,  she  was  appointed  co-chair  of  the 
speech-language  department,  an  annually  appointed, 
administrative  position  that  paid  a  $168  yearly  stipend. 

During  that  school  year,  the  claimant  divided  her  time  between 
speech  therapy  and  the  administrative  position.  At  the  end  of 
the  school  year,  the  school  district  notified  the  claimant  that, 
for  budgetary  reasons,  her  speech  therapist  job  was  being 
eliminated  for  the  1983-84  year;  further,  there  would  be  only 
one  chair  of  the  speech-language  department;  the  claimant  was 
not  reappointed. 

Then  a  speech  therapist  position  became  available.  It  was 
offered  to  the  claimant.  Her  salary  would  be  in  excess  of 
$22,000.  She  refused  the  job,  explaining  that  she  was  now 
over-qualified  for  this  work.  Only  higher  level  administrative 
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work  would  be  suitable.  To  accept  anything  less,  where  there 
was  no  prospect  of  advancement,  would  have  a  negative  impact 
upon  future  job  prospects. 

HELD:  If  an  individual  acquires  additional  skills  and 

experience  over  a  period  of  time,  a  position  held  in  earlier 
years  may  well  cease  to  be  suitable  (e.g. ,  if  it  would  result  in 
an  erosion  of  skills,  not  pay  the  deserved  wage,  etc.). 

However,  merely  working  in  another  capacity  and  speculating 

about  future  job  prospects  does  not  automatically  render 
previous  work  unsuitable.  A  preference,  without  more,  does  not 
establish  good  cause  for  refusing  work. 

In  this  case,  the  job  offered  fell  squarely  within  the  field  of 
the  claimant's  professional  training.  She  would  be  earning  at 
maximum  capacity.  There  would  be  no  loss  of  skills. 

Her  appointment  to  an  administrative  position  had  been 
temporary.  It  expired  at  year's  end  anyway  and  there  was  no 
reasonable  claim  to  even  a  second  year  of  administrative  work. 

It  would  have  been  her  preference,  nothing  more. 

The  claimant  refused  suitable  work  without  good  cause. 
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Docket/Date 

Frazee  v.  IDES,  512  N.E.  2d  789  (1987) 

Authority 

Section  603  of  the  Act 

Title 

Working  Conditions 

Subtitle 

Morals 

Cross  Reference 

RW  90.05,  Conscientious  Objection 

The  claimant  was  offered  a  job,  which  he  refused.  He  stated  that 
he  refused  the  job  because  it  would  have  required  him  to  work  on 
Sunday,  and,  as  a  Christian,  he  felt  it  was  wrong  to  work  on 
Sunday. 

HELD:  When  a  refusal  of  work  is  based  upon  religious  conviction 
-  tenets  or  dogma  of  a  church,  sect,  or  denomination,  accepted  by 
the  individual  -  there  can  be  no  disqualification  under  Section 
603.  It  is  not  the  purpose  of  the  Unemployment  Insurance  Act  or 
the  Board  of  Review  to  abridge  or  to  deny  a  claimant's 
constitutional  right  to  the  free  exercise  of  religion,  by 
imposing  a  disqualification  from  benefits.  But  when  a  refusal  of 
work  is  based  solely  on  an  individual's  personal  belief,  it  is  a 
noncompelling  reason  and  does  not  render  the  work  unsuitable. 

The  assertion  by  one  that  as  a  Christian  he  or  she  does  not  have 
to  accept  employment  which  entails  Sunday  working  and  that  such 
refusal  will  not  affect  the  right  to  receive  unemployment 
compensation  benefits  is  unsupported.  From  a  day  once  designated 
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by  Christians  as  a  holy  day,  Sunday  has  evolved  into  a  day 
permitting  rest,  recreation,  business,  industry,  and  labor. 

"Blue  laws"  have  been  ignored  and  unenforced  since  thq  days 
pioneers  crossed  the  mountains  into  the  Western  lands.  Today, 
supermarkets  are  open,  service  stations  dispense  fuel,  utilities 
continue  to  serve  the  people,  and  factories  continue  to  belch 
smoke  and  tangible  products.  And  being,  generally,  a  Christian 
has  not  precluded  individuals  from  partaking  in  and  enjoying  such 
Sunday  activities  as  football,  baseball,  basketball,  and  tennis. 

The  injunction  against  Sunday  labor  must  be  found  in  a  tenet  or 
dogma  of  an  established  religious  sect.  The  claimant  in  this 
case  did  not  profess  to  be  a  member  of  any  such  sect  and 
presented  no  corroborative  evidence  to  establish  that  working  on 
a  Sunday  was  unsuitable  for  him.  He  was  disqualified  for 
benefits  under  Section  603  of  the  Act. 
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Docket/Date 

Frazee  v.  IDES,  109  S.Ct.  1514  (1989) 

Authority 

Section  603  of  the  Act 

Title 

Working  Conditions 

Subtitle 

Morals 

Cross  Reference 

RW  90.05,  Conscientious  Objection,  Religion 

The  claimant  refused  a  job  because  it  would  have  required  him  to  work 
on  Sunday.  He  stated  that  he  refused  because,  as  a  Christian, 
although  not  a  member  of  any  particular  sect,  he  felt  it  was  wrong  to 
work  on  Sunday. 

He  was  denied  unemployment  benefits.  He  appealed,  citing  the  First 

) 

Amendment's  Free  Exercise  Clause. 

The  appellate  court  held  that,  for  a  Free  Exercise  Clause  claim  to 
succeed,  a  claimant  must  sincerely  believe  in  a  tenet  or  dogma  of, 
and  belong  to,  an  established  religious  sect.  The  court  pointed  out 
that  assorted  Christian  denominations  did  not  abstain  from  Sunday 
work  and  that  the  claimant  did  not  belong  to  a  a  particular  sect  that 
did  abstain;  therefore,  he  had  been  correctly  denied  benefits. 

The  claimant  then  appealed  to  the  United  States  Supreme  Court. 

HELD:  The  denial  of  unemployment  benefits,  because  an  individual 
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chooses  fidelity  to  sincerely  held  religious  beliefs  over  employment, 
violates  the  First  Amendment's  Free  Exercise  Clause. 

The  protection  afforded  by  the  Free  Exercise  Clause  is  not  limited  to 
responses  to  formal  commands  of  particular  religious  organizations. 
Protection  extends  to  an  individual,  even  if  he  does  not  belong  to 
such  an  organization,  so  long  as  his  belief  is  both  religious  and 
sincere. 

In  this  case,  the  claimant's  refusal  to  work  on  Sunday  was  based  upon 
his  sincerely  held  religious  belief. 

He  was  entitled  to  First  Amendment  protection.  The  denial  of 
unemployment  benefits  violated  the  Free  Exercise  Clause. 
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REFUSAL  OF  WORK  /  RW  515.35 

Docket/Date 

ABR91882  /  8-1-89 

Authority 

Section  603  of  the  Act 

Title 

Working  Conditions 

Subtitle 

Environment  (Cigarette 

Smoke  and  No  Ventilation) 

Cross  Reference 

RW  210.05,  Good  Cause; 

RW  235.45,  Health 

The  claimant,  an  office  clerk,  had  previously  worked  for  the 
employer.  The  employer  offered  to  rehire  her,  but  the  claimant 
refused,  because  co-workers  smoked.  The  smoke  would  drift  into 
her  work  area  and  there  were  no  windows  or  any  other  type  of 
ventilation.  She  did  not  want  to  be  subjected  to  this 
second-hand  smoke  because  of  the  possible  danger  to  her  health. 

HELD:  Where  there  is  some  medical  evidence  that  working 

conditions  pose  a  risk  to  a  claimant's  health,  the  claimant  has 
good  cause  for  refusing  the  offer  of  work. 

There  is  some  medical  evidence  that  second-hand  smoke  in  an 
enclosed  environment  poses  a  health  risk. 

Here,  the  claimant's  refusal  of  work  was  with  good  cause. 
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No  Work  Done 


Compensation  Not  Payable  or  No  Work  Done 

80.05  -  General 

80.1  -  Alternate  or  Staggered  Work  Periods 
80.15  -  Leave  oJT  Absence  or  Vacation 

80.2  -  Shut-Down 
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190.05  -  General 

190.1  -  Burden  of  Proof  and  Presumption 

190.15  -  Weight  and  Sufficiency 
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Military  Service 


Military  Service 
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Total  and  Partial  Unemployment 
Public  Service 


Public  Service 


370.05  -  General 


Total  and  Partial  Unemployment 
Relief  Work  or  Public  Assistance 


Relief  Work  or  Public  Assistance 


395-05  -  General 


Total  and  Partial  Unemployment 
Self-Employment  or  Other  Work 


Self-Employment  or  Other  Work 
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Total  and  Partial  Unemployment 
Time  of  Services 


Time  of  Services 

1*55*15  -  General 

1*55*1  -  Full  Time  or  Part  Time 

1*55*15  -  Intermittent  Work 


TPU  1*60 
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Total  and  Partial  Unemployment 
Type  of  Compensation 


Type  of  Compensation 

460.05  -  General 

460.1  -  Board  and  Lodging 
460.15  -  Bonus 

460.2  -  Commission 

460.25  -  Credit 

460.3  -  Damages  or  Other  Award 
460.35  -  Dismissal  or  Separation  Pay 

460.4  -  Drawing  Account 

460.45  -  Expenses 

460.5  -  Gratuity 

460.55  -  Pension  or  Retirement  Pay 

460.6  -  Remuneration  For  Past  or  Future  Services 
460.62  -  Supplemental  Unemployment  Benefits 
460.65  -  Union  Payment  or  Benefit 

460.7  -  Use  of  Property 
460.75  -  Vacation  or  Holiday  Pay 


tpu  460 


Issue/Digest  Cods 

TOTAL  &  PARTIAL  UNEMPLOYMENT  /  TPU 

460.35 

Doctet/Oste 

Kroger  Co.  v.  Blumenthal,  148  N.E. 

2d  734  (1958) 

b 

Authority 

Sections  239  and  402  of  the  Act 

Title 

Type  of  Compensation 

Subtitle 

Dismissal  or  Separation  Pay 

Cross  Reference 

TPU  460.6,  Past  or  Future  Services 

After  the  claimant  separated  from  employment,  his  employer  paid 
him  separation  pay  equal  to  what  his  wages  would  have  been  for 
36  weeks. 

The  separation  pay  was  fixed,  without  respect  to  the  probable  or 
actual  duration  of  his  unemployment.  It  would  not  have  been 
diminished  if  he  found  a  job  the  next  day.  There  was  no 
condition  upon  which  the  amount  of  pay  would  have  been  "earned" 
or  increased.  In  short,  there  were  no  conditions  attached. 

The  question  presented  was  whether  the  separation  pay 
constituted  wages  affecting  the  claimant's  eligibility  for 
benefits  or  the  amount  of  benefits  to  be  paid. 

HELD:  Only  "unemployed"  individuals  are  eligible  for  benefits. 

Section  239  of  the  Act  provides,  in  pertinent  part,  that  an 
individual  is  unemployed  in  any  week  with  respect  to  which  no 
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"wages"  are  payable  to  him  or  in  which  wages  are  less  than  his 
weekly  benefit  amount.  Section  402  provides  that  wages  are  to 
be  deducted  from  an  individual's  weekly  benefit  amount. 


If  separation  pay  constitutes  wages  with  respect  to  a  week,  an 
individual  is  not  unemployed  and  is  ineligible  for  benefits  for 
that  week,  or,  if  he  is  still  unemployed  (because  the  wages  are 
less  than  his  weekly  benefit  amount),  the  wages  shall  be 
deducted  from  his  weekly  benefit  amount. 

In  many  instances,  separation  pay  is  an  accommodation  for  a 
worker's  past  services.  It  is  made  without  conditions  and 
irrespective  of  future  conduct.  Because  such  separation  pay  is 
made  only  with  respect  to  weeks  prior  to  the  worker's  separation 
from  employment  -  weeks  for  which  wages  were  already  payable  - 
and  not  with  respect  to  weeks  for  which  he  is  filing  for 
benefits,  it  cannot  constitute  wages. 

In  the  instant  case,  because  the  amount  the  claimant  was  to 
receive  was  fixed  without  conditions  and  irrespective  of  his 
actions  during  the  weeks  he  would  claim  benefits,  it  did  not 
constitute  wages.  The  claimant  was  "unemployed"  within  the 
meaning  of  Section  239  of  the  Act  and  there  was  nothing  to 
deduct  under  Section  402. 
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DEPARTMENT  OF 
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Docket/Date 

EMPLOYMENT  SECURITY 

PRECEDENTS 

83-BRD-13610/1 1-22-83 

Case  Number/Authority 

1./S-611A1. 

Type  Of  Compensation 

Pension  Or  Retirement  Pay 

Cross-Reference  „ 

None 


The  claimant  was  laid  off  after  thirty-one  years  of  employment,  and  she 
subsequently  elected  to  take  a  pension  funded  solely  by  employer  contributions. 


HELD:  The  entire  amount  of  retirement  pay  received  by  the  claimant  constitutes 

disqualifying  income  deductible  from  benefits  to  which  the  claimant  might 
otherwise  be  entitled,  because  the  pension  was  entirely  employer  funded. 
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Docket/Date 

84-BRD-l / 1-5-84 

Case  Number/Authority 

l./S  500C  and  S  239 

Title  „ 

Type  Of  Compensation 

Subtitle  „  ^  „  _ 

Renumeration  For  Past  Or  Future  Services 


Cross-Reference 

Hone. 


When  the  claimant's  job  was  eliminated,  he  resigned  pursuant  to  an  agreement 
whereby  for  a  period  of  six  months  he  was  to  receive  weekly  payments  in  the 
same  amount  as  his  prior  wages.  The  claimant  was  under  no  obligation  to  render 
further  services  to  the  employer  following  the  submission  of  his  resignation. 

Two  days  after  his  resignation,  the  claimant  filed  an  initial  claim  for  benefits 
alleging  that  he  was  an  unemployed  individual. 

HELD:  Section  500C  of  the  Act  requires,  as  a  condition  of  eligibility,  that 

the  claimant  be  an  "unemployed  individual"  during  the  weeks  for  which  he  filed 
his  claim  for  benefits.  Section  239  in  conjunction  with  Section  500C  governs 
eligibility  and  provides  that  an  individual  shall  be  deemed  to  be  unemployed 
in  any  week  with  repect  to  which  no  wages  are  payable  to  him  and  during  which 
he  performed  no  services,  or  in  any  week  of  less  than  full-time  work  if  the 
wages  payable  to  him  with  respect  to  such  week  are  less  than  his  weekly  benefit 
amount.  In  determining  whether  payments  received  by  a  worker  after  his 
separation  constitute  wages,  it  is  necessary  to  determine  whether  such  payments 
can  be  properly  allocated  to  services  rendered  the  employer  after  the  claimant's 
separation  from  work. 
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Page  Numb 


In  this  case,  the  claimant  did  not  perform  any  services  for  his  employer  after 
his  separation  from  work,  nor  was  he  obligated  to  do  so.  The  payments  received 
by  the  claimant  were  based  totally  on  his  past  performance  of  services  for  the 
employer . 

The  payments  received  by  the  claimant  after  his  separation  from  work  did  not 
constitute  wages  within  the  meaning  of  the  Act  such  as  to  preclude  the 
claimant  from  being  determined  an  unemployed  individual.  At  such,  the 
payments  are  not  deductible  from  benefits  the  claimant  may  be  otherwise 
eligible  to  receive. 
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Authority 

Sections  239  and  402  of  the  Act 

Title 

Type  of  Compensation 

Subtitle 

Past  or  Future  Services 

Cross  Reference 

TPU  460.35,  Dismissal  or  Separation  Pay 

After  the  claimant  separated  from  employment,  his  employer  paid 
him  separation  pay  equal  to  what  his  wages  would  have  been  for 
36  weeks. 

The  separation  pay  was  fixed,  without  respect  to  the  probable  or 
actual  duration  of  his  unemployment.  It  would  not  have  been 
diminished  if  he  found  a  job  the  next  day.  There  was  no 
condition  upon  which  the  amount  of  pay  would  have  been  "earned" 
or  increased.  In  short,  there  were  no  conditions  attached. 

The  question  presented  was  whether  the  separation  pay 
constituted  wages  affecting  the  claimant's  eligibility  for 
benefits  or  the  amount  of  benefits  to  be  paid. 

HELD:  Only  "unemployed"  individuals  are  eligible  for  benefits. 

Section  239  of  the  Act  provides,  in  pertinent  part,  that  an 
individual  is  unemployed  in  any  week  with  respect  to  which  no 
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"wages"  are  payable  to  him  or  in  which  wages  are  less  than  his 
weekly  benefit  amount.  Section  402  provides  that  wages  are  to 
be  deducted  from  an  individual's  weekly  benefit  amount. 

If  separation  pay  constitutes  wages  with  respect  to  a  week,  an 
individual  is  not  unemployed  and  is  ineligible  for  benefits  for 
that  week,  or,  if  he  is  still  unemployed  (because  the  wages  are 
less  than  his  weekly  benefit  amount),  the  wages  shall  be 
deducted  from  his  weekly  benefit  amount. 

In  many  instances,  separation  pay  is  an  accommodation  for  a 
worker's  past  services.  It  is  made  without  conditions  and 
irrespective  of  future  conduct.  Because  such  separation  pay  is 
made  only  with  respect  to  weeks  prior  to  the  worker's  separation 
from  employment  -  weeks  for  which  wages  were  already  payable  - 
and  not  with  respect  to  weeks  for  which  he  is  filing  for 
benefits,  it  cannot  constitute  wages. 

In  the  instant  case,  because  the  amount  the  claimant  was  to 
receive  was  fixed  without  conditions  and  irrespective  of  his 
actions  during  the  weeks  he  would  claim  benefits,  it  did  not 
constitute  wages.  The  claimant  was  "unemployed"  within  the 
meaning  of  Section  239  of  the  Act  and  there  was  nothing  to 
deduct  under  Section  402. 
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